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33-6248 Reproposing for comment. revised 
rule to regulate purchases of certain 
classes of common stock and pre- 
ferred stock by or for the issuer or 
any “affiliated purchases,” as that 
term is defined in the rule. [S7-858; 
Comment Period Expires January 
15, 1981.] 

33-6249 Adoption of interim rules to establish 
ceiling limitations on the amount of 
debt securities that can be partially 
or totally exempt from the 1939 Act 
at $2,000,000 and $5,000,000 
respectively. 

33-6250 Amendment of Rule 242 to specify a 
fixed dollar limitation on the amount 
of securities that can be sold there- 
under. 

33-6251 Proposed amendments to Rule 463 
to extend the requirement to file 
Form SR to issuers of securities 
which will be sold by a direct dis- 
tribution or by a best efforts under- 
writing. 
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34-17243 ROBERT P. VOLPE 

Where member of national secur- 
ities exchange improperly pur- 
chased securities for his own 
account on the exchange floor, in- 
curred financial obligations in con- 
nection with such purchases which 
he could not meet prepared in- 
accurate records of the purchases, 
delayed notifying the member firm 
which carried his margin account of 
such purchases, charged that firm 
commissions on his own trans- 
actions, retained an employee of 
another member firm to act as his 
clerk without obtaining the approval 
of that firm or the exchange, and 
caused the member firm which 
carried his margin account to extend 
him unlawful credit, held, ex- 
change’s findings of violation sus- 
tained, but proceedings remanded 
both for reconsideration of another 
finding of violation as to which rele- 
vant documents proffered by mem- 
ber vere not admitted into evidence, 
and for reassessment of the sanction 
imposed in light of such reconsider- 
ation and the fact that certain 
addition findings of violation were 
set aside. 
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PURCHASES OF CERTAIN EQUITY SECURITIES BY 
THE ISSUER AND OTHERS 


ACTION: Proposed Rulemaking. 
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SUMMARY: The Commission is reproposing for 
comment a revised rule under the Securities 
Exchange Act of 1934 to regulate purchases of 
certain classes of common stock and preferred 
stock by or for the issuer, any affiliate of the issuer, or 
any “affiliated purchaser,” as that term is defined in 
the rule. If adopted, the rule would impose 
disclosure requirements and substantive 
purchasing limitations on an issuer and on any 
affiliated purchaser. It also would impose certain of 
the purchasing requirements on a broker-dealer or 
other person acting for the issuer or for an affiliated 
purchaser in connection with purchases of the 
issuer's common stock or preferred stock. In 
addition, the issuer, its affiliates and affiliated 
purchasers, as well as certain other persons, would 
be subject to a general antifraud provision in 
connection with their purchases of the issuer’s 
common or preferred stock. The Commission also is 
reproposing for comment revised amendments toa 
rule that regulates purchases of securities during a 
distribution of those securities. If the amendments 
are adopted, that rule no longer will prohibit 
purchases of an issuer's securities by the issuer or 
by an affiliate where the issuer is engaged in certain 
distributions of the securities and the purchases are 
made in compliance with the proposed rule. 


DATE: Comments should be submitted on or before 
January 15, 1981. 


ADDRESSES: Interested persons should submit six 
copies of their written data, views and arguments to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Room 892, 500 North 
Capitol Street, Washington, D.C. 20549, and should 
refer to File No. S7-858. All submissions will be 
available for public inspection at the Commission’s 
Public Reference Section, Room 6101, 1100 L 
Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: Mary E. 
Chamberlin, Esq. (202-272-2880); or John B. Man- 
ning, Esq. (202-272-2874); Office of Legal Policy 
and Trading Practices, Division of Market 
Regulation, Securities and Exchange Commission, 
500 North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: 
INTRODUCTION 


The Securities and Exchange Commission is 
publishing for comment a revised version of 
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proposed Rule 13e-2 [§240.13e-2] pursuant to the 
Securities Exchange Act of 1934 (the “Act”) to 
regulate purchases of the common and preferred 
stock of certain issuers by or on behalf of issuers and 
certain other persons. 


It has been almost seven years since the 
Commission previously proposed Rule 13e-2 for 
comment. During that period, the Commission has 
devoted considerable attention to the need for a 
program of regulation pertaining to issuer 
repurchases. It has adopted Rules 13e-1 [§240.13e- 
3}' and 13e-4 [§240.13e-4]* to regulate going 
private transactions and issuer tender offers, 
respectively. In addition, the Commission has 
continued to regulate certain other issuer 
repurchases through a program of exemptions 
granted pursuant to Rule 10b-6 [§240.10b-6] under 
the Act. On the basis of its experience with those 
initiatives, and for the reasons discussed below, the 
Commission believes that it should adopt Rule 13e-2 
as a rule of general applicability to issuer 
repurchases. 


The regulatory predicate that underlies the 
Commission’s proposed Rule 13e-2 is the need fora 
scheme of regulation that limits the ability of an 
issuer and persons whose purchases are closely 
related to those of the issuer to control the price of 
the issuer’s securities. That predicate stems in part 
from the unique incentives that an issuer and those 
related persons have to control the price of the 
issuer’s securities. It stems also from the fact that 
the antifraud and anti-manipulative provisions of the 
Act are very general in language and may not provide 
adequate guidance. A rule such as Rule 13e-2 can 
curb the opportunity for abuse while at the same 
time providing greater clarity and certainty, both to 
issuers and to broker-dealers who assist in their 
repurchase programs, as to the permissible limits 
for such programs. In that way, it can assist issuers, 
broker-dealers and others in avoiding what might 
otherwise be a substantial and unpredictable risk of 
securities law liability. By providing that guidance, it 
can facilitate the operation of legitimate repurchase 
programs. 


The issuer’s special incentives to control the price of 
its securities may arise under varying 
circumstances. For example, the issuer may seek to 
raise capital through the issuance of additional 
securities in a manner that would minimize dilution 
of the ownership interest of existing shareholders. 
That desire to avoid dilution may provide an 
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incentive to peg or even to raise the price of the 
issuer’s stock. Similar incentives may arise from the 
issuer's desire to use shares to purchase assets for 
the issuer or to engage in stock-for-stock 
acquisitions of other companies. 


The insiders of a company, including those who 
agree to coordinate their purchases with those of the 
issuer or who control the issuer by virtue of their 
ownership of the issuer’s securities, may have 
parallel incentives to varying degrees. For example, 
the controlling shareholders of a company may have 
an identity of interest with the issuer in connection 
with its desire to raise capital cheaply, to acquire 
other companies and other assets cheaply and to 
preserve the value of their shareholdings. 
Incumbent management itself, of course, has an 
incentive to prevent the issuer’s existing 
shareholders from becoming dissatisfied with it (as 
might be occasioned by a substantial drop in the 
price of the issuer’s stock), and to preserve an 
appearance of prosperity and to prevent erosion in 
the market value of the issuer’s securities. In that 
connection, management may be _ chronically 
dissatisfied with the performance of the issuer’s 
stock and that dissatisfaction may present its own 
rationale for action. 


During an actual distribution of the issuer’s 
securities, and for a period of varying length 
preceding the distribution of securities to the public, 
purchases by the issuer or by those participating in 
the distribution are regulated under existing rules, 
particularly Rule 10b-5. Nevertheless, that rule does 
not prevent issuers from controlling the price during 
the period immediately preceding the time Rule 
10b-6 becomes applicable, or during what may be a 
relatively unsettled or declining market following the 
completion of the distribution. 


Rule 13e-2 wouid not impose any absolute 
prohibition such as the one Rule 10b-6 establishes. 
Instead, it would impose only those limitations that 
appear necessary to prevent the issuer from leading 
or dominating the market through its repurchase 
program. In fashioning those limitations, the 
Commission has balanced the need to curb the 
opportunity to engage in manipulative conduct 





\Securities Exchange Act Release No. 16075 


(August 2, 1979), 44 FR 46736 (1979). 


2Securities Exchange Act Release No. 16112 


(August 16, 1979), 44 FR 49406 (1979). 
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against the need to avoid excessively burdensome 
restrictions. The Commission thereby has 
endeavored to tailor the restrictions imposed to the 
particular circumstances of the markets as they 
exist today. It also has attempted to exempt as many 
transactions as could be identified where the 
likelihood of manipulative abuse is not sufficient to 
justify imposing the restrictions of the rule. In 
addition, the Commission has provided for 
additional case-by-case exemptive authority for 
specific transactions to which application of some or 
all of the restrictions of the proposed rule would be 
inappropriate. 


The Commission has not attempted to determine 
whether all transactions that exceed the specific 
limitations would be inherently fraudulent, 
deceptive, or manipulative. Instead, the 
Commission has relied upon its authority under 
Section 13(e) of the Act to define means reasonably 
designed to prevent fraudulent, deceptive and 
manipulative acts and practices in connection with 
issuer repurchases. Defining those means 
necessarily involves predictive judgments as to 
conduct that, on balance, is sufficiently likely to 
result in abuse that it should be prohibited. 


Proposed Rule 13e-2 would codify a prohibition on 
certain kinds of conduct by issuers that the 
Commission has long viewed as inappropriate and 
that have been the subject of enforcement actions 
under the antifraud and anti-manipulative 
provisions of the Act.? In particular, the purchasing 
restrictions found in the proposed rule, including 
limitations on the volume, timing, pricing and 
manner of purchases, reflect that effort to codify 
prior interpretations of the law and prior 
Commission policy. The volume limitations are 
designed to prevent the issuer from dominating the 
market in its securities by purchasing large amounts 
of those securities relative to trading by independent 
parties. The time limitations are designed to prevent 
issuers from establishing either the opening price of 
the security or the closing price of the security, both 
of which are viewed by market professionals and 
investors as guides to the trend of the market in a 
security. Although not as stringent as the 
Commission’s stabilizing rules,’ the price limitations 
are designed to prevent an issuer from leading the 
market in its securities to new price levels or from 
maintaining the price at levels that would not be 
supported by independent buying interest. Finally, 
the requirement that the issuer purchase through 
only one broker or dealer on a given trading day is 
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designed to prevent the use of several brokers to 
create a false appearance of widespread purchasing 
interest in the securities. 


Limitations similar to those of the proposed rule 
have been imposed on certain issuers under Rule 
10b-6, and the Commission understands that many 
issuers that are not subject to that rule comply with 
those limitations (or with those set forth in prior 
versions of proposed Rule 13e-2), in order to 
minimize the risk of incurring liability under the anti- 
manipulative provisions of the Act. The Commission 
believes that if the proposed rule is adopted it will 
eliminate the need to refer to those earlier 
interpretive and exemptive guidelines and in large 
measure Clarify existing law and policy. 


In addition to the purchasing limitations, and notas 
a substitute for the, the Commission has proposed 
specific disclosure requirements that pertain to 
issuer repurchase programs of substantial size. In 
certain circumstances, those requirements may 
exceed the requirements imposed on issuers under 
existing antifraud provisions. They are designed to 
give the market an opportunity to react to the fact 
that the issuer may account for a substantial amount 
of purchasing activity in its securities. 


While the Commission believes that the required 
disclosures are necessary or appropriate to prevent 
fraud, deception and manipulation, it does not 
believe that disclosure alone can take the place of 
the substantive regulation embodied elsewhere in 
the rule. Disclosure is unlikely to prevent 
manipulative conduct from having improper effects 
on the market since market manipulation is not 
solely a matter of deception and cannot be cured 
solely by preventing deception. For example, an 
issuer that every day participated in the opening and 
closing transactions in its securities could 
significantly and improperly affect the price of those 
securities despite the fact that its conduct was fully 
disclosed. Similarly, disclosure of an issuer 
repurchase program that involved purchases that 
dominated the market would not eliminate the 
effects of that domination. Disclosure of an issuer’s 
efforts to drive the price of its securities up or to 
maintain it at artificial levels, by engaging several 
brokers to bid against one another or through other 





3See text at nn. 10-12, infra. 


“See Rules 10b-7 and -8 under the Act, §§240.10b-7 
and 240.10b-8. 
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measures, would not cure the ill effects of such a 
manipulation. Moreover, given the often 
considerable fluctuations in market conditions and 
the rapid pace at which market transactions occur, it 
is questionable whether full and timely disclosure of 
certain practices could ever be made in a fashion 
that would protect the markets and investors as fully 
or efficiently as can more direct prohibitions on 
manipulative practices. For these reasons, the 
proposed rule would prohibit the practices 
proscribed by the purchasing limitations, instead of 
merely requiring their disclosure. 


If adopted, proposed Rule 13e-2 would impose the 
purchasing restrictions described above, and 
certain disclosure requirements, on (i) any issuer 
with a class of equity securities registered under 
Section 12 of the Act, (ii) any closed-end investment 
company registered under the Investment Company 
Act of 1940, and (iii) any “affiliated purchaser” of 
such issuer, as that term would be defined in the 
rule, in connection with a bid for or purchase of the 
issuer's common stock or preferred stock.® The 
substantive purchasing restrictions would not apply 
to privately negotiated purchases (those not made 
from or through a broker or dealer). Broker-dealers 
and other persons acting for the issuer or affiliated 
purchaser also would be required to comply with 
certain provisions of the proposed rule. In addition, 
all of the foregoing persons, and any person affiliated 
with the issuer, would be subject to a general 
antifraud provision with respect to their purchases of 
the issuer's common stock or preferred stock. 
Finally, issuers that are required to file reports 
pursuant to Section 15(d) of the Act would be 
required to comply with the disclosure provisions of 
the proposed rule. 


The Commission also is reproposing revised 
amendments to Rule 10b-6 [§240.10b-6] under the 
Act that are related to Rule 13e-2. If amended as 
proposed, Rule 10b-6 no longer would prohibit an 
issuer or any affiliate from bidding for or purchasing 
the issuer’s securities if (i) the issuer would be 
deemed to be engaged in a distribution of the 
securities to be purchased solely because it had 
outstanding a class of securities convertible into or 
exchangeable for such securities and (ii) the bids or 
purchases were made in accordance with Rule 13e- 
2. In addition, the proposed amendments to Rule 
10b-6 would incorporate into that rule certain of the 
staff's current interpretive positions regarding bids 
and purchases by independent agents for employee 
or shareholder plans sponsored by an issuer. During 
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this rulemaking proceeding, however, the 
Commission’s Office of Legal Policy and Trading 
Practices in the Division of Market Regulation will 
continue to consider requests for exemptive relief 
from, and interpretive advice under, Rule 10b-6 in 
connection with transactions that would be 


exempted from Rule 10b-6 under the proposed 
amendmenrts. 


The Commission has considered carefully the issues 
raised in connection with prior versions of proposed 
Rule 13e-2 that have been published for comment 
and in connection with the regulation of certain 
issuer repurchases under Rule 10b-6 under the Act.® 
Since the Commission already has devoted 
considerable attention to regulating such 


purchases, and since the regulatory approach 
reflected in the proposed rule remains largely 
consistent with the one taken in earlier proposed 
versions of the rule, the Commission expects to be 
able to conclude this rulemaking proceeding 
expeditiously after it has considered the comments 
received in response to this amended proposal. 


In order to facilitate public comment, this release 
contains (i) a discussion of the administrative 
background of proposed Rule 13e-2; (ii) a 
description of the current regulation of purchases of 
an issuer’s securities by the issuer or an affiliate; (iii) 
a summary of the background and purpose of 
Section 13(e); (iv) an overview of the coverage of 
proposed Rule 13e-2; (v) a section-by-section 
analysis of proposed Rule 13e-2; and (vi) a 
description of the proposed amendments to Rule 
10b-6. In addition, the Commission solicits 
comments on the proposed rules generally and on 
certain specific issues. 


|. ADMINISTRATIVE BACKGROUND 


Purchase by an issuer of its own securities have been 
the subject of three previous public rule proposals. 
The first was a Commission draft of a proposed Rule 
10b-10 published in 1967 by the United States 
Senate in connection with hearings on_ pro- 
posed legislation that became the Williams Act 





5See text at subsection IV.C, infra. 


6See text at Section II., infra. 
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Amendments of 1968.’ The Commission 
subsequently published for comment a revised 
proposal denominated Rule 13e-2 in 1970 (the 
“1970 Proposal® and another in 1973 (the “1973 
Proposal”).2 Those regulatory initiatives were 
directed at preventing abuses often associated with 
corporate repurchases, including 


1. during mergers and acquisitions, purchases 
designed to support or raise the market price of the 
issuer's securities for the purpose of making 
exchange ratios appear more favorable to target 
company security holders;!° 


2. after mergers and acquisitions, purchases 
designed to support or raise the market price of the 
issuer's securities for the purpose of reducing the 
number of shares required to be issued pursuant to 
contingent obligations owed to former shareholders 
of the target company." 


3. purchases designed to support the price of the 
issuer's securities in order to assist insiders in 
disposing of their holdings at or above the pegged 
price; and 





7Pub. L. No. 90-439, 82 Stat. 454 (July 29, 1968). 
Proposed Rule 10b-10 was reprinted in Hearings on 
S.510 before the Subcomm. on Securities of the 
Senate Comm. on Banking and Currency, 90th 
Cong., Ist Sess. 214-216 (1967) (‘Senate 
Hearings’). That rule proposal should not be 
confused with a different (and wholly unrelated) 
Rule 10b-10 [§240.10b-10] that was adopted by the 
Commission in 1977 to regulate the confirmation of 
securities transactions. 





®Securities Exchange Act Release No. 8930 (July 13, 
1970), 35 FR 11410 (1970). 





*Securities Exchange Act Release No. 
(December 6, 1973), 38 FR 34341 (1973). 


10539 





0See Genesco, Inc., [1964-66 Transfer Binder] Fed. 
Sec. L. Rep. (CCH) Par. 77,354 (May 10, 1966) 
(excerpt of prospectus). Although formal action was 
not brought against Genesco, the Commission 
delayed the effective date of a registered public 
offering of Genesco common stock until additional 
disclosures had been made in the prospectus 
relating to substantial purchases of Genesco stock 
by certain of Genesco’s employee plans and a 
retirement trust while the company was engaged in 
various acquisitions. In addition, Genesco agreed to 
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4. purchases designed to support the market price of 
the issuer's securities in order to maintain the value 
of securities pledged by insiders as collateral for 
bank loans.?? 


Draft Rule 10b-10 would have required an issuer to 
disclose certain information and to comply with 
specific restrictions in connection with purchases of 
its own securities. The 1970 and 1973 Proposals 
would not have imposed any independent disclosure 
obligations on issuers, but would have imposed 
substantive restrictions, similar to those contained 
in draft Rule 10b-10, on the time, manner, volume, 
and price of issuer repurchases. In its regulatory 
approach, Rule 13e-2 as proposed in this release is 
substantially consistent with these earlier proposals. 


Il. CURRENT INDIRECT REGULATION OF ISSUER 
REPURCHASES 


The Commission has regulated indirectly certain 
issuer repurchases under Rule 10b-6. That rule 
prohibits, among other things, an issuer or any of its 
affiliates from bidding for a security or purchasing it 





restrict future repurchases in accordance with 
terms the Commission specified. 





See, e.g., Georgia-Pacific Corporation [1964-1966 
Transfer Binder] Fed. Sec. L. Rep. (CCH) Par 91,680 
(S.D.N.Y. 1966) (complaint); [1964-1966 Transfer 
Binder] Fed. Sec. L. Rep. (CCH) Par 91,692 (S.D.N.Y 
1966) (consent judgment). Under the terms of the 
consent judgment, Georgia-Pacific was required to 
comply with certain restrictions on purchases of its 
securities. Those restrictions were similar to the 
ones imposed upon Genesco, Inc., as discussed at 
n. 10, supra. 


2See, e.g., Securities Exchange Act Release No. 
4657 (December 6, 1963), in which the 
Commission issued a stop order pursuant to Section 
8(d) of the Securities Act of 1933 [15 U.S.C. 77h(d)] 
suspending the effectiveness of the registration 
statement of Atlantic Research Corporation upon a 
finding that the issuer had made extensive and 
undisclosed open market purchases of its securities 
through several of its subsidiaries for the purpose, 
among others, of supporting the market price of the 
registrant’s stock in order to maintain the value of an 
insider’s securities pledged as collateral on certain 
loans. 
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outside a distribution if the security is the subject of 
a distribution that is conducted by, or is attributable 
to, the issuer. 


A class of securities may be the subject of a 
distribution for purposes of Rule 10b-6 in a number 
of circumstances that do not involve an underwritten 
public offering. For example, for purposes of Rule 
10b-6, a distribution is deemed to exist with respect 
to a class of securities if the issuer has outstanding 
securities immediately exchangeable or exercisable 
for, or convertible into, that class. Also, regardless of 
whether an underwriter is involved, a distribution 
may be deemed to exist if the issuer has registered a 
substantial amount of securities for resale from time 
to time by one or more persons whose sales would be 
attributable to the issuer. In many cases, the Division 
of Market Regulation, pursuant to delegated 
authority, has granted exemptions from Rule 10b-6 
to permit an issuer, or another person whose 
purchases would be attributable to the issuer, to 
make purchases of a security that was the subject of 
the distribution.'? Frequently, the exemptions from 
Rule 10b-6 have been conditioned on compliance 
with certain conditions similar to those of proposed 
Rule 13e-2.%4 


The development of exemptive conditions under 
Rule 10b-6 has provided the Commission and its 
staff with valuable regulatory oversight of issuer 
repurchases. The Commission believes, however, 
that proposed Rule 13e-2, if adopted, would protect 
more adequately and directly the issuer’s 
shareholders, and the investing public in general, 
since it would regulate an issuer’s purchases of its 
own stock regardless of whether there existed a 
distribution of the issuer’s securities, for purposes of 
Rule 10b-6, that was conducted by, or was 
attributable to, the issuer. In addition, if Rule 13e-2 
were adopted, it would substantially reduce the 
burden associated with filing written requests with 
the Commission for interpretive or other relief under 
Rule 10b-6. 


Il. BACKGROUND AND PURPOSE OF SECTION 13(e) 


The Commission’s authority for adopting Rule 13e-2 
under the Act would be based, in part, on Section 


13(e).15 That section expressly grants the 
Commission the authority to adopt rules that define, 
and prescribe means reasonably designed to 
prevent, acts and practices that are fraudulent, 
deceptive, or manipulative in connection with an 
issuer’s purchases of its own securities.!© Section 
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13(e) also specifically authorizes the Commission to 
require an issuer to make appropriate disclosures to 
its shareholders concerning its repurchases. 


Some commentators on the 1970 and 1973 
Proposals questioned the Commission's authority to 
regulate substantively the manner in which issuer 
repurchases are made. Those commentators 
suggested, on the basis of the legislative history of 
Section 13(e), that the Commission’s authority 
under that provision may be limited to promulgating 
disclosure requirements in connection with an 
issuer's purchase of its own securities. 


The Commission does not believe that its authority 
under Section 13(e) is so limited. The Commission's 
authority in Section 13(e)(1) is a broad power that is 
similar to other rulemaking provisions of the Act 
under which the Commission, has adopted extensive 
substantive requirements.'? That authority is not 





13S$uch exemptions are granted under paragraph (f) 
of Rule 10b-6 in circumstances where it appears that 
the proposed transactions do not present the 
potential for manipulative abuse that the Rule is 
designed to prohibit. 


“These conditions are set forth in an appendix 
(denominated Appendix C) that is attached to, and 
made a part of, the staff's letter granting exemptive 
relief. Appendix C is reprinted in 2 Fed. Sec. L. Rep. 
(CCH) Par 22,727; Sec. Reg. & L. Rep. (BNA), No. 
465 at F-1 (August 9, 1978). 


5In addition to Section 13(e), Rule 13e-2 is being 
proposed under the Act generally and particularly 
Sections 2, 3, 9(a)(6), 9(b), 10(b), 15(c) and 23(a). 


16The Commission has adopted three rules under 
Section 13(e). Rule 13e-1 [§240.13e-1] prohibits an 
issuer from purchasing any of its equity securities 
after a third party has filed with the Commission a 
Schedule 14D-1 relating to a tender offer for any of 
those securities, unless the issuer complies with the 
filing and disclosure requirements of that Rule. See 
Securities Exchange Act Release Nos. 8370 (July 30, 
1968); 8392 (August 30, 1968); and 8556 (March 
24, 1969). Rule 13e-3 regulates going private 
transactions by issuers and their affiliates, and Rule 
13e-4 regulated issuer tender and exchange offers. 
See nn. 1-2, supra. 


17See, e.g., Section 15(c)(2) of the Act [15 U.S.C. 


780(c)(2)], and the rules thereunder, §240.15c2-1 
et seq. 
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restricted by the additiona! language in that Section 
that provides specifically that the Commission’s 
rulemaking authority includes the power to require 
issuers to make appropriate disclosures concerning 
their repurchases.'® 


A narrow and constricted reading of the Section 
13(e)(1) power would be inconsistent with the 
congressional purposes underlying the enactment 
of that section. Purchases by an issuer of its own 
securities had previously been (and today remain) 
fully subject to the general antifraud and anti- 
manipulative provisions of the federal securities 
laws, such as Sections 9(a)(2) and 10(b), and Rule 
10b-5 [§240.10b-5]. At the same time, the 
enactment of Section 13(e) as part of the Williams 
Act Amendments of 1968 indicates that the specific 
concerns raised by those purchases were sufficient 
to prompt the Congress to grant the Commission 
more extensive and specific rulemaking authority, 
independent of Sections 9(a)(2) and 10(b), to 
regulate them. 


The legislative history of Section 13(e) supports this 
conclusion. The Congress recognized the complex 
nature of the issues raised by issuer repurchases. 
The Senate Committee observed: 


Corporate repurchases of their own securities 
may serve anumber of legitimate purposes. For 
example, they may result from a desire to 
reduce outstanding capital stock following the 
cash sale of operating divisions or subsidiaries, 
or to have shares available for options, 
acquisitions, employee or stock purchase 
plans, and the like, without increasing the total 
number of shares outstanding. Repurchase 
programs, however, may also be utilized by 
management to preserve or strengthen their 
control by counteracting tender offers or other 
attempted takeovers, or may be made in order 
to increase the market price of the company’s 
shares. Whatever the motive behind a 
repurchase program, if the repurchases are 
substantial they will have a significant impact 
on the market.'!9 


In view of the special considerations attendant to 
issuer repurchases, the Congress enacted Section 
13(e) to provide the Commission with ample 
authority to regulate them. The Congress did so with 
full knowledge that the Commission might well use 
the authority in Section 13(e) to adopt a rule like the 
draft Rule 10b-10 it had furnished to the Senate 
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(which, as noted above, is a close antecedent of the 
subsequent Rule 13e-2 proposals). As the Commis- 
sion stated to the Congress during the hearings on 
the Williams Act: 


While the Cominission has substantial 
authority under the antifraud provision[s] of 
existing legislation, under the rule-making 
authority provided in the bill, the Commission 
could adopt more specific rules designed to 
deal with a variety of problems arising out of 
corporations’ repurchases of their own 
shares.?° 


Section 13(e) explicitly grants the Commission 
authority to regulate more than an_ issuer’s 
disclosure responsibilities in connection with 
purchases of its own securities. It does so by 
authorizing the Commission to adopt rules in the 
public interest or for the protection of investors”' that 
define, and prescribe means reasonably designed to 





The first sentence of subsection 13(e)(1), in 
essence, authorizes the Commission to adopt rules 
designed to prevent fraudulent, deceptive, or 
manipulative acts and practices. This authorization 
would appear to contemplate regulatory rules that 
prohibit or restrict certain types of conduct. If the 
subsection had stopped there, it could have been 
argued that it did not authorize rules requiring 
disclosure, particularly in view of the fact that where 
the Congress intended to authorize disclosure rules, 
it often did so explicitly, as in Section 12 and Section 
13(a). Consequently, it appears that the second 
sentence of subsection 13(e)(1) was designed to 
make it clear that disclosure rules were also 
authorized, rather than to limit the authorization 
clearly granted in the first sentence. 


195. Rep. No. 550, 90th Cong., 1st Sess. at 5 (1967). 
See also Senate Hearings, supra n. 7, at 37. 


old. at 212. 


21As discussed in the releases proposing and 
adopting Rule 13e-3 and the release adopting Rule 


13e-4, the Commission believes it would be 
appropriate for the federal courts to imply a private 
right of action under Section 13(e). See Securities 
Exchange Act Release Nos. 14185 (November 27, 
1977), 41 FR 60099-60100 (1977); 16075 (August 
2, 1979), 44 FR 46136 (1979); 16112 (August 16, 
1979), 44 FR 49406 (1979). The Commission ad- 
heres to this view in connection with proposed Rule 
13e-2. 
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prevent acts and practices that are fraudulent, 
deceptive, or manipulative. Pursuant to the specific 
authority in Section 13(e)(1), and the more general 
authority in other provisions of the Act, the 
Commission has defined such acts in paragraph (b) 
of proposed Rule 13e-2, and has proposed certain 
other requirements intended to prevent such acts 
and practices. 


Some commentators on the 1973 Proposal 
suggested that the rule should be drafted as a “safe 
harbor” from liability under the antifraud and anti- 
manipulative provisions of the federal securities 
laws such as Section 10(b) (and Rule 10b-5) and 
Section 9(a)(2) of the Act. Although these 
commentators discussed certain policy considera- 
tions for structuring the rule as a safe harbor, their 
suggestion appeared in large measure to be based 
on questions relating to the Commission’s authority 
to adopt a rule that would prescribe specific 
requirements, such as the time and price 
limitations, as means designed to prevent 
fraudulent, deceptive, or manipulative acts and 
practices. As discussed above, the Commission 
believes that Section 13(e) provides the authority to 
adopt the rule as proposed. Moreover, as a policy 
matter, the Commission is concerned that the 
suggested “safe harbor” approach would not 
sufficiently deter improper issuer conduct. The 
standards embodied in the proposed rule, 
particularly the volume limitations, are likely to be 
the most confining in the cases where they may also 
be the most needed, i.e., in their application to 
issuers whose securities are thinly-traded. 
Particularly in view of the difficulty in many 
instances of proving whether a manipulation has or 
has not in fact occurred, the purposes sought to be 
achieved by the proposed rule would likely not be 
achieved if the rule were only a safe harbor and the 
issuer were free to engage in transactions that 
exceeded the rule’s limits. 


IV. COVERAGE OF PROPOSED RULE 13e-2 


Proposed Rule 13e-2 would apply to any bid or 
purchase that constituted a “Rule 13e-2 bid” or a 
“Rule 13e-2 purchase,” as defined by the Rule, 
unless an exception for the particular bid or 
purchase were available. Paragraph (a)(5) would 
define a “Rule 13e-2 purchase” as a purchase of 
common stock or preferred stock of an issuer by or 
for the issuer or any affiliate or affiliated purchaser? 
of the issuer. Whether a particular bid or purchase 
(collectively referred to below as a “purchase”) was a 
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Rule 13e-2 bid?? or a Rule 13e-2 purchase would 
depend on three factors: 


(1) whether the issuer of the security to be 
purchased was subject to the rule; 


(2) whether the class of securities to be purchased 
was a common stock or preferred stock subject to 
the rule; and 


(3) whether the person making the purchase was 
subject to the rule. 


lf a bid or a purchase were determined to be a Rule 
13e-2 bid or a Rule 13e-2 purchase, the remaining 
inquiry would be whether it fell within one or more of 
the enumerated exceptions to the rule. 


A. Issuers Subject to the Rule 


Proposed Rule 13e-2 would apply to two defined 
classes of issuers. First, the proposed rule would 
apply to any “Section 13(e) issuer,” which would be 
defined as any issuer that has a class of equity 
securities registered pursuant to Section 12 of the 
Act, or that is a closed-end investment company 
registered under the Investment Company Act of 





22The concept of “affiliated purchaser” is discussed 
below. See text at subsection IV.C., infra. 


*3Paragraph (a)(6) would define the term “Rule 13e- 
2 bid” as (i) a bid for securities that, if accepted, or 
(ii) a limit order to purchase securities that, if 
executed, would result in a Rule 13e-2 purchase. 
Limit orders (i.e., in this case orders to purchase a 
stated amount of the security at a price not 
exceeding a specified one) would be separately 
included in view of the rules of certain exchanges 
that are interpreted to as not to treat as bids 
purchase orders at prices away from the current 
price. See, e.g., New York Stock Exchange Rules 70 
and 71, 2 New York Stock Exchange Guide (CCH) 
Par. 2070, 2071; American Stock Exchange Rule 
126(c), (d) and (e), 2 American Stock Exchange 
Guide (CCH) Par 9276. Limit orders away from the 
market would be subject to the purchasing 
restrictions in view of the market impact they may 
have. That impact derives in part from the effects 
limit orders have on exchange specialists and other 
market participants whose own conduct in the 
markets may be _ substantially influenced by 
knowledge of those orders. 
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1940.4 Section 13(e) issuers would be subject to all 
the requirements of the rule. 


Second, the proposed rule would apply to any 
“Section 15(d) issuer,” which would be defined as 
any issuer that is required to file periodic reports 
pursuant to Section 15(d) of the Act.”° Those issuers 
would be subject to the specific disclosure require- 
ments of the proposed rule, but (unlike Section 
13(e) issuers) they would not be subject to the 
antifraud provision in paragraph (b) or to the 
purchasing limitations in paragraph (e) of the 
proposed rule.” In light of the class of issuers with 
which the Congress was directly concerned in 
formulating Section 13(e), the Commission believes 
it appropriate to impose through Rule 13e-2 more 
limited requirements on Section 15(d) issuers. 
Nevertheless, Section 15(d) and other issuers are 
subject to other anti-manipulative provisions of the 
federal securities laws, such as Section 10(b) and 
Rule 10b-5. The Commission believes that issuers 
that made repurchases in a manner that was 
inconsistent with the kinds of limitations contained 
in the rule might incur liability under those 
provisions. In a manner consistent with other rules 
under the Act that regulate issuer repurchases, the 
proposed rule would impose disclosure obligations 
on Section 15(d) issuers.?’ 


B. Securities Covered by the Rule 


The second inquiry to determine the applicability of 
Rule 13e-2 would be whether the securities to be 
purchased were common or preferred stock of a 
class subject to the rule. It appears that most issuer 
repurchase programs are limited to securities of a 
class that is registered under Section 12 or that 
subjected the issuer to Section 15(d). For that 
reason, the Commission does not currently believe 
that the application of the proposed rule need be 
extended, in cases where a Section 13(e) issuer has 
more than one class of common or preferred stock, 
to purchases of aclass of common stock or preferred 
stock if that class itself is not registered under 
Section 12 of the Act, or to purchases of common 
stock or preferred stock of a Section 15(d) issuer if 
that class (i) has not been the subject of a 
registration statement declared effective by the 
Commission under the Securities Act of 1933, or (ii) 
is held by fewer than 300 persons. 


In addition, the Commission solicits comment on 


whether purchases of preferred stock generally 
present a potential for manipulative abuse that 
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justifies the restrictions imposed under the 
proposed rule. The Commission also inquires 
whether it would be desirable or feasible to apply 
limitations similar to those contained in the 
proposed rule to purchases by an issuer of any other 
of its equity securities such as warrants, rights, and 
convertible debt securities. Specific comment is 
requested on whether purchases of listed call 
options or sales of listed put options by the issuer of 
the underlying stock should be regulated by 
limitations analogous to those contained in the 
proposed rule in view of the possible effects of such 
transactions on the market price of the underlying 
security. 


C. Persons Subject to the Rule 


Once it had been determined that the issuer of the 
securities to be purchased was subject to the 
proposed rule, and that the securities being 
purchased were of a class covered by the rule, the 
third inquiry would be whether the rule would apply 
to the person making the purchase. In addition to 
their application to the issuer itself, various 
provisions of the rule would apply to affiliates of the 
issuer, affiliated purchasers of the issuer, and to any 
broker, dealer, or other person acting for the issuer 
or affiliated purchaser in making purchases. 


The question of whether, and to what extent, 
purchases by persons other than the issuer should 
be subject to restrictions similarto those imposed on 
purchases by the issuer itself is a complex one. 
Section 13(e)(2) of the Act provides that, for 
purposes of Section 13(e), a purchase by or for the 
issuer, or any person controlling, controlled by, or 
under common control with the issuer, or a purchase 
subject to control of the issuer or any such person, 
shall be deemed a purchase by the issuer. Thus, the 
Act recognizes that purchases of an _ issuer’s 





*4Proposed Rule 13e-2(a)(3). 
25Proposed Rule 13e-2(a)(4). 


26T he purchasing requirements are discussed below 
in text at subsection V.C., infra. 


27Rule 13e-3 requires an issuer subject to Section 
15(d) that proposes to engage in a going private 
transaction to comply with the filing, disclosure and 
dissemination requirements of that Rule. In 
addition, Rule 13e-4 governs any tender offer by a 
Section 15(d) issuer for its equity securities. 
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securities by affiliates of the issuer, and purchases 
otherwise controlled by the issuer, may give rise to 
the same abuses as purchases by the issuer itself. 
Nevertheless, the Act explicitly gives the 
Commission authority to promulgate exemptive 
rules covering situations in which it deems it 
unnecessary or inappropriate to attribute purchases 
described in Section 13(e)(2) to the issuer. 


By operation of Section 13(e)(2), the 1973 Proposal 
would have applied to purchases by the persons 
described in that Section. The Commission 
specifically inquired, however, whether and to what 
extent such persons should be covered by the rule, 
and it received a substantial amount of commentary 
on this issue. Some commentators suggested that 
purchases by affiliates should be unconditionally 
exempted from the proposed rule. Others suggested 
that it should apply to such purchases only to the 
extent that affiliates act in concert with, or at the 
request of, the issuer. A third group of commentators 
indicated that purchases of insubstantial amounts 
of securities by affiliates, in terms of either trading 
volume or units of the security, should be permitted 
without requiring that such purchases be 
aggregated with purchases by the issuer. 


The Commission believes that it may not be 


necessary to subject all purchases of an issuer’s 
securities by affiliates of the issuer to the same 
restrictions as apply to the issuer, particularly where 
(i) the purchases are truly independent of any 
purchasing activity or control by the issuer, (ii) the 
affiliate does not control the issuer by means of his 
ownership of the issuer’s stock, and (iii) the affiliate 
is a natural person. To the extent that officers, 
directors, or other natural persons who may be 
deemed to be inacontrol relationship with the issuer 
otherwise than by reason of their ownership of the 
issuers securities independently determine to 
invest in the issuer's securities, a requirement that 
such persons comply with the time and price 
limitations applicable to the issuer, together with a 
requirement that purchases by such persons be 
aggregated with those by the issuer for purposes of 
the voiume limitations, currently seems unneces- 
sary. Such a requirement might result in a 
substantial burden on an issuer and its affiliates that 
would not be outweighed by regulatory benefits to be 
achieved. In view of that problem the Commission is 
proposing generally to subject an affiliate*® of an 
issuer who is a natural person, and does not control 
the issuer by virtue of stock ownership, only to the 
general antifraud provisions of proposed Rule 13e- 
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2(b)(1) unless that affiliate is also an “affiliated 
purchaser” described below. Of course, affiliates 
would remain fully subject to other provisions of the 
federal securities laws such as Rule 10b-5 and 
Section 16 of the Act in connection with their 
purchases of the issuer’s securities.” 


The Commission believes, however, that there are 
several classes of persons whose purchases present 
the same potential for manipulative abuse as 
purchases by the issuer. Purchases by such persons 
should be deemed to be purchases by the issuer and 
should be regulated co-extensively with issuer 
purchases. Proposed Rule 13e-2 would reach those 
purchasers through the definition of the term 
“affiliated purchaser” in paragraph (a)(2). The term 
would be defined as (i) a person acting with the 
issuer for the purpose of acquiring securities of the 
issuer,” (ii) a person who controls the issuer’s 





28Paragraph (a)(1) of proposed Rule 13e-2 would 
define the term “affiliate” to mean a person that 
directly or indirectly contrcls, is controlled by, or is 
under common control with the issuer. 


22Although the Commission currently believes that 
the treatment of affiliates is a sensible one, it is 
prepared to reverse course and subject purchases 
by affiliates to all the requirements that would apply 
to purchases by the issuer if persuaded that that 
result would be preferable. In this connection, the 
Commission notes that exemptions from Rule 10b-6 
have been granted to permit issuers and their 
affiliates to make purchases of the issuer’s 
securities, and have required that all such 
purchases be aggregated for purposes of 
determining the applicable volume limitations. 
Since experience under Rule 10b-6 may be 
significant in determining the appropriate 
parameters of proposed Rule 13e-2, the 
Commission believes that it would be helpful if 
commentators on the proposed rule referred to their 
experience with the aggregation requirement used 
in the administration of Rule 10b-6. 


30Purchases by an affiliate that occurred at or about 
the same time as purchases by the issuer itself or by 
affiliated purchasers might well raise questions as to 
whether the affiliate was in fact an affiliated 
purchaser. Inthe absence of proof tothe contrary, an 
affiliate might be deemed to be an affiliated 
purchaser in some circumstances of that kind, 
particularly if other facts were present that 
suggested an identity of purpose between the issuer 
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purchases of such securities, whose purchases are 
controlled by the issuer, or whose purchases are 
under common control with those of the issuer,*! (iii) 
a person who controls the issuer through stock 
ownership, or (iv) an affiliate that is not a natural 
person. All purchases by affiliated purchasers would 
be required to be aggregated with others made by or 
for the issuer for purposes of the volume test in 
paragraph (e)(4) of the proposed rule, and would 
have to be effected in accordance with the other 
purchasing requirements contained in paragraph 


(e).22 


The limitations contained in paragraph (e) of the 
proposed rule relating to the time, price and volume 
of issuer repurchases also would apply to broker- 
dealers and to other persons who make Rule 13e-2 
bids or effect Rule 13e-2 purchases by or on behalf 
of Section 13(e) issuers or their affiliated 
purchasers.*°? Because of their proximity to the 
marketplace, broker-dealers (and others similarly 
situated) generally would be in the best position to 
determine whether bids they made and purchases 
they effected were done in compliance with the time 
and price limitations under the rule. For that 
reason, they would be liable for their own failures to 
comply with those limitations. If the issuer complied 
with the single broker limitation of the rule, the 
broker, dealer, or other person would be ina position 
also to ensure that purchases on behalf of the issuer 
did not exceed the volume limitation. The proviso to 
paragraph (b)(2)(i) states, however, that the issuer 
(or the affiliated purchaser) would not be liable for 
the conduct of brokers, dealers, or others acting for it 
in connection with transactions effected on its 
behalf solely by reason of that conduct if the issuer or 
the affiliated purchaser did not know or have reason 
to know that the broker, dealer, or other person was 
engaging or would engage in such conduct, and if 
the issuer had taken reasonable steps to assure that 
the broker, dealer, or other person would comply 
with the rule. The proviso in paragraph (b)(2)(ii) 
would state that a broker, dealer or other person 
acting for the issuer or affiliated purchaser would not 
be liable for the conduct of the issuer or affiliated 
purchaser if it did not know or have reason to know 
that the issuer or affiliated purchaser would engage 
in such conduct. 


Brokers, dealers and others acting on behalf of the 
issuer or an affiliated purchaser would not be 
subject to direct liability for a failure by the issuer or 
an affiliated purchaser to comply with the single 
broker provision. The single broker requirement is 
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designed to prevent issuers from exerting unusual 
and manipulative buying pressure on the market. 
For example, it would prevent an issuer from giving 
orders to several brokers for the purpose of creating 
a false impression of widespread demand for its 
stock. Where, however, the issuer engages a single 
coordinating broker-dealer to make its repurchases, 





Footnote 30 continued. 


and the affiliate in connection with the purchases, or 
a common purchasing plan, or consciously parallel 
purchasing behavior. In addition, if the issuer and 
another person or other group of persons acted 
together in acquiring the issuer’s securities, the 
other person or group would be deemed to be acting 
with the issuer, and, accordingly, would be affiliated 
purchasers regardless of whether purchases for the 
account of the issuer itself were made. 


31The term “affiliated purchaser” would not includea 
broker, a dealer, or another person acting on behalf 
of the issuer and for its account. Such persons 
independently would be subject to certain 
provisions of the proposed Rule. See text at nn. 33- 
36, infra. |f the “affiliated purchaser” provisions 
were adopted, the determination as to whether a 
particular person was an affiliated purchaser would 
have to be made by the issuer and other persons 
involved in the transaction. The Commission’s staff 
would not render interpretations or no-action advice 
concerning specific factual situations in which 
persons might be deemed to be affiliated 
purchasers. 


32The issuer would be responsible for coordinating 
its purchases with those of its affiliated purchasers. 
The Commission expects that issuers would take 
whatever steps were reasonably necessary to inform 
affilited purchasers of their responsibilities under 
the rule. 


33Proposed Rule 13e-2(b)(ii). 


For example, paragraph (a)(16) would exclude 
from the definition of “block” (which is used in 
conjunction with special provisions that apply to 
blocks) any quantity of a security that a broker- 
dealer had assembed or accumulated for the 
purpose of resale to the issuer or an affiliated 
purchaser. Thus, in a given transaction, the broker- 
dealer might be the only person practically capable 
of knowing whether the securities would qualify as a 
block under the proposed rule. 
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it does not seem necessary or appropriate to prevent 
that broker-dealer from making appropriate and 
customary arrangements with other broker-dealers, 
including exchange specialists and “two-dollar” 
brokers on exchange floors, to execute repurchase 
transactions. The coordinating broker-dealer would 
remain subject to the antifraud provisions of the Act 
and paragraph (b)(1) of the rule in connection with 
all such transactions and arrangements.** The 
broker-dealer could be liable as an aider or abettor in 
cases where it knew or had reason to know that the 
issuer or affiliated purchaser was violating the single 
broker-dealer limitation. 


In order to put broker-dealers in a better position to 
comply with the proposed rule, paragraph (d)(3) of 
the proposal would provide that a Section 13(e) 
issuer or affiliated purchaser that directed a broker- 
dealer to make purchases for its account would have 
to disclose to the broker-dealer that such purchases 
had to be made in compliance with the rule, and 
would be responsible for disclosing to the broker- 
dealer all facts necessary to enable it to comply with 
the rule. If the broker-dealer used another person 
(e.g., a “two-dollar’ broker) to make the purchases, it 
would have to disclose to that person that the 
purchases had to be made in compliance with the 
rule. 


The fact, however, that an issuer had made the 
required disciosure to a broker-dealer concerning 
the application of the rule would not by itself insulate 
the issuer from liability if the broker-dealer did not 
make purchases in compliance with it. As reports 
concerning such purchases usually are furnished to 
the issuer by the broker-dealer effecting the 
repurchase program, the Commission expects that 
the issuer would examine such reports promptly and 
with due care, and that it would take appropriate 
measures to prevent any continuing or future 
violations of the rule. 


The Commission solicits comment on whether the 
proposed requirement that issuers and affiliated 
purchasers disclose to a broker-dealer or other 
person acting on their behalf that purchases must be 
made in compliance with Rule 13e-2 would 
adequately facilitate compliance with the rule by 
such person, or whether further or different 
provisions should be adopted. 


D. Exceptions 


The final inquiry to determine the applicability of 
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Rule 13e-2 would be whether the transaction was 
exempt under paragraph (f) of the rule. Paragraph (f) 
of the proposed rule would except certain bids for 
and purchases of an issuer’s securities that either 
are regulated sufficiently under existing rules, or 
generally do not present the potential for the kind of 
abuse the proposed rule would be designed to 
prohibit.** In addition, paragraph (g) would authorize 
the Commission to exempt certain transactions 
upon written request or upon its own motion. 


V. SECTION-BY-SECTION ANALYSIS OF PRO- 
POSED RULE 13e-2 


A. Definitions 


Paragraph (a) would define certain terms used inthe 
proposed rule. The terms defined in paragraphs 
(a)(9) through (12) would reflect implementation of 
the consolidated transaction reporting system 
(“consolidated system’) contemplated by Rule 
11Aa3-1 [§240.11Aa3-1] under the Act for reporting 
last sale data and the consolidated quotation system 
contemplated by Rule 11Acl-1 [§240.11Ac1-1] 
under the Act for reporting quotation information. 


The proposed rule would define “reported,” 
“exchange traded” and “NASDAQ” securities in 
paragraphs (a)(10), (a)(11), and (a)(12), respec- 
tively. A reported security would be defined as any 
security as to which last sale information is reported 
in the consolidated system. An exchange traded 
security would be defined as any security, other than 
a reported security, that is listed, or is admitted to 
unlisted trading privileges, on a national securities 
exchange. A NASDAQ security would be defined as 
any security, except a reported security, as to which 
quotation information is reported in NASDAQ. 


The daily volume limitation on Rule 13e-2 purchases 
would be a percentage of trading volume. Paragraph 
(a)(13) would define “trading volume” as a daily 
average based upon the total daily volume in all 





In making such arrangements, the broker-dealer 
would have to ensure that it did not organize or 
facilitate a manipulative or deceptive purchasing 
program. For example, the use of more brokers or 
other intermediaries than would be customary for 
transactions or programs of like character that did 
not involve an issuer repurchase might well subject 
the coordinating broker-dealer to liability if a 
manipulation was being atempted. See a/so text at n. 
48, infra. 


36See text at subsection V.F., infra. 
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markets that made volume data available in the four 
calendar weeks preceding the week in which the 
Rule 13e-2 purchase was to be effected. Trading 
volume would exclude any Rule 13e-2 purchases by 
or for the issuer or any affiliated purchaser. That 
exclusion would be designed to assure that the 
trading volume figures used to calculate the permis- 
sible volume of issuer purchases reflected only 
transactions independent of the issuer. 


The Commission is proposing two alternative defini- 
tions of the term “block” in paragraphs (a)(16A) and 
(a)(16B) of the proposed rule. That term is 
significant since the volume restrictions of the 
proposed rule would not prohibit the purchase of 
blocks.2”7 A block would be defined in paragraph 
(a)(16A) on a sliding scale as any number of shares 
of a security with an aggregate purchase price equal 
to at least a specified minimum dollar amount that 
would vary according to the purchase price per 
share. This definition was contained in the 1973 
proposal. Substantially all of the commentators 
supported the definition based on a sliding scale. 
The Commission, however, also is proposing as a 
possible substitute for the sliding scale a simpler 
formulation of the term “block.” Paragraph (a)(16B) 
would define that term to mean a number of shares 
of a security that had an aggregate purchase price of 
not less than $50,000 and, if the aggregate purchase 
price was less than $200,000 a number of shares 
that was not less than 5,000. The Commission 
believes this second alternative may be preferable 
not only since it is simpler than the sliding scale but 
also since it eliminates the somewhat arbitrary 
distinctions drawn under the sliding scale near the 
“breakpoints.’”°* In any event, the Commission 
solicits comment on which of the two definitions 
would be more appropriate. 


Paragraphs (a)(16)(A) and (B) each contain a 
separate (and alternative) definition of the term 
“block” that would be designed to enable issuers to 
engage in exempted block transactions, even 
though the securities were not heavily traded, or 
consisted of a relatively small number of shares out- 
standing. Under this definition, at least twenty round 
lots of a security, if that quantity was equal to at least 
150 percent of the trading volume in that security, 
would constitute a block under either paragraph 
(a)(16A)(ii) or paragraph (a)(16B)(iii). If trading 
volume data for the security were not available, 
twenty round lots would constitute a block if that 
amount equaled at least one-tenth of one percent of 
the outstanding shares of such security, exclusive of 


224/SEC DOCKET 


any shares owned by any affiliate. 


Under any of the definitions of the term, however, a 
block would not include any amount that a broker- 
dealer assembled or accumulated for the purpose of 
sale or resale to the issuer or an affiliated 
purchaser,°? or any amount that a broker or dealer 
sold short to the issuer or affiliated purchaser if the 
issuer or affiliated purchaser knew or had reason to 
know that the short sale was made.”° 


The proposed definitions of the term “block” also 
would require that the issuer or affiliated purchaser 
exclude any shares of stock that it acquired upon its 
exercise of a listed call option. The Commission is 
concerned that exercises of calls by the issuer or 
affiliated purchaser may result in substantial 


purchasing activity by the call writers who are 
assigned exercise notices. For that reason, the 
Commission does not believe that stock acquired by 





37See text at subsection V.C.4, infra. 


3°For example, under the sliding scale a “block” 
might consist of only 3,948 shares of a $19 stock but 
would have to beat least 6,250 shares of a $20 stock. 


%As a result, a repurchase would not qualify for the 
block exception to the extent that the broker-dealer 
had assembled or accumulated any portion of the 
block with the intention of selling to the issuer or to 
an affiliated purchaser the shares so assembled or 
accumulated. The Commission believes that the 
exception of blocks from the volume limitations 
should not apply in view of the likely market impact 
of the assembly or accumulation. In a case where a 
broker-dealer sold to the issuer or to an affiliated 
purchaser a block that contained shares so 
assembled or accumulated, the transaction would 
not qualify for the block exception unless the 
remaining shares would independently be large 
enough to meet the definition of the term “block.” 
While the remaining portion, if it independently was 
a “block,” would be exempt from the. volume 
limitations, the part that was assembled or 
accumulated would not and would count against the 
issuer's permissible volume. 


““The proviso to the definition of the term “block” 
would incorporate in the rule the position expressed 
by the Commission in the 1973 Proposal. See 1973 
Proposal, 38 FR at 34345, nn. 9-10. 
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the issuer or affiliated purchaser upon exercise of 
calls should be included in the block determina- 
tion.” 


B. Disclosure 


The 1973 Proposal did not contain any express 
disclosure requirements. The Commission solicited 
comment, however, on whether an issuer should be 
required to disclose specified information with 
respect to its repurchases and, if so, the manner and 
timing of such disclosure. Certain commentators 
suggested that, in light of an issuer’s disclosure 
responsibilities under other provisions of the federal 
securities laws, additional disclosure requirements 
in an issuer repurchase rule would be unnecessary. 
Other commentators suggested that a disclosure 
requirement in the proposed rule would be 
appropriate. 


The Commission is proposing for comment the 
disclosure provisions contained in paragraph (d) of 
the rule. Those requirements would be intended to 
cover Rule 13e-2 purchases under a repurchase 


program that sought the acquisition of more than 
two percent of the outstanding class of securities 
during any twelve-month period, regardless of 
whether the program was undertaken pursuant to 
formal authorization by a corporation’s board of 
directors. Before engaging in any Rule 13e-2 
purchase that was part of such a program, the issuer 
or affiliated purchaser would have to disclose the 
information required by paragraph (d)(1)(i)-(iv) ina 
manner reasonably calculated to inform investors. 
Paragraph (d) would require disclosure of (i) the 
time period during which Rule 13e-2 purchases 
would be effected; (ii) the maximum number of 
shares that would be purchased or the maximum 
amount of funds that would be expended;* (iii) the 
purpose or purposes to be achieved through 
acquisition of the shares; and (iv) any plan or 
proposal that related to, or would result in, the 
disposition of the shares. Paragraph (d)(2) also 
would require prior disclosure of such information to 
each national securities exchange where the 
security to be purchased was registered and listed 
for trading, or admitted to unlisted trading privileges, 
and to the NASD if the security was authorized for 





41Shares of stock acquired upon exercise of a call 
option would be included for purposes of the volume 
limitations. See text at n. 68, infra. 


“Although the Commission believes that the 
disclosure obligations of paragraph (d) generally 
would arise upon formal action by a corporation’s 
board of directors, there may be other instances 
where an issuer or affiliated purchaser would seek 
the acquisition of greater than two percent of the 
issuer’s outstanding securities. Paragraph (d) would 
apply in any of those circumstances. 


The Commission is aware that certain issuer 
repurchase programs might constitute tender offers 
under the definition proposed in November, 1979. 
Proposed Rule 14d-1 would define the term to 
include one or more offers to purchase more than 
5% of a class of securities during any 45-day period 
that are directed to more than ten persons. See 
Securities Act Release No. 6159 (November 29, 
1979), 44 FR 70326 (1979). Pending adoption of any 
definition, however, the question whether a 
purchase program constitutes a tender offer must 
be evaluated on the basis of existing standards. See, 
e.g., Securities and Exchange Comm’n v. Sun Co., 
reported sub nom., Wellman v. Dickinson [Current] 
Fed. Sec. L. Rep. (CCH) para 96,918 (S.D.N.Y. 1979); 
Cattlemen’s Investment Co. v. Fears, 343 F. Supp. 
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1248 (W.D. Okla. 1972). 


43Although the proposed rule does not specify the 
time at which, or the manner in which, disclosure 
must be made before commencing Rule 13e-2 
purchases, the requirement that disclosure be made 
“in a manner reasonably calculated to inform 
investors” would be intended to govern both the 
timeliness of disclosure and the method used. 
Depending on the particular facts and 
circumstances, disclosure in a press release shortly 
before the date of commencement of Rule 13e-2 
purchases probably would satisfy this requirement. 
If any of the information required to be disclosed by 
the proposed rule was not known at the time 
disclosure was made, a statement to that effect 
would have to be included, and the information 
would have to be included, and the information 
would have to be disclosed as soon as it became 
known. 


“4The proposed rule would not require that the issuer 
or affiliated purchaser disclose both the maximum 
number of shares and the maximum amount of 
funds. If both items were material, however, the anti- 
fraud provisions of the federal securities laws would 
require that they be disclosed to the purchasers. See 
Securities and Exchange Comm'n v. Texas Gulf 
Sulphur Co., 401 F.2d 833 (2d Cir. 1968), cert. 
denied, 404 U.S. 1005 (1971). 


SEC DOCKET/225 





quotation in NASDAQ.*° 


An issuer's plan to engage in a repurchase program, 
regardless of the percentage of outstanding 
securities sought to be purchased, may involve the 
expenditure of a materiai amount of assets, or may 
otherwise involve an event of material importance to 
security holders. Under these circumstances, 
disclosure obligations independent of those under 
Rule 13e-2(d) arise. Paragraph (d), however, would 
be intended to assure that certain information 
concerning the repurchase program, whether or not 
material to the issuer itself under a particular set of 
circumstances, was disclosed publicly. That 
disclosure requirement is intended to insure that not 
only the parties to the issuer’s transactions but also 
the marketplace in general would be on notice that 
an issuer or affiliated purchaser might account for a 
substantial percentage of purchasing activity in the 
subject securities. The specific disclosure 
requirements proposed would not be intended to 
affect existing obligations of an issuer or any person 
subject to the proposed rule under Rule 10b-5 and 
other antifraud provisions of the federal securities 
laws in the context of transactions by such persons 
in securities of the issuer. 


The Commission recognizes that there may be 
circumstances in which it would be impracticable 
for an issuer to make the disclosure required by 
paragraph (d) before effecting a purchase. For 
example, the issuer may receive an unsolicited offer 
to sell a block of its securities that equals more than 
two percent of that class of securities, and may be 
required to consider the offer within a short period of 
time. The Commission solicits comments on 
whether the rule should require disclosure of sucha 
purchase as soon as practicable after it is consum- 
mated, or should entirely except from the disclosure 
requirements of paragraph (d) Rule 13e-2 
purchases where it would be impracticable to make 
prior disclosure. 


C. Purchasing Requirements 
1. Single Broker-Dealer Limitation 


Proposed Rule 13e-2(e)(1) would provide that all 
Rule 13e-2 purchases not specifically excepted from 
the requirements of that paragraph would have to be 
made exclusively from or through one broker on any 
given day. If ne broker was used on that day, 
purchases could be made from one dealer. The 
issuer and any affiliated purchaser would have to 
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use the same broker-dealer on any single day in 
effecting Rule 13e-2 purchases. As noted above, the 
single broker-dealer limitation would be designed to 
prevent the manipulative technique of creating the 
appearance of widespread interest and trading 
activity in the security through the use of several 
broker-dealers to acquire the issuer's securities.*6 


The rule would except all unsolicited Rule 13e-2 
purchases from the single broker-dealer limitation 
regardless of whether other Rule 13e-2 purchases 
were solicited by or for the issuer or an affiliated 
purchaser on the same day.’’ This exception is a 
liberalization of the 1973 Proposal, which would 
have imposed the limitation on all purchases except 





“5Generally, telephonic notice to the exchanges and 
to the NASD would satisfy this requirement. The 
Commission understands that the exchanges 
generally require, and the NASD suggests, that an 
issuer notify the exchange or the NASD of material 
impending developments which may affect market 
activity in the issuer’s securities prior to the public 
announcement of such developments. See, e.g., 
NYSE Company Manual, Section A2, Part II, at A-23; 
American Stock Exchange Company Guide, Part 4, 
§402; NASD Notice No. 1-79 (February 2, 1979). 


4eSee United States v. Stein, 456 F.2d 844 (2d Cir.), 
cert. denied, 408 U.S. 922 (1972); United States v. 
Dardi, 330 F.2d 316 (2d Cir. 1964), cert. denied, 379 
U.S. 845, and 869 (1965); Charles C. Wright, 3 SEC 
190 (1938), rev'd on other grounds sub nom. Wright 
v. Securities and Exchange Comm'n 112 F.2d 89 (2d 
Cir. 1940); R. J. Koeppe & Co. v. Securities and 
Exchange Comm’n, 95 F.2d 550 (7th Cir. 1938); 
Securities and Exchange Comm’n v. Georgia Pacific 
Corp., supra, n. 11; Allessandrini & Co., Securities 
Exchange Act Release No. 10466 (October 31, 
1973); and Cohen Goven Equities Inc., Securities 
Exchange Act Release No. 10252 (June 28, 1973). 


‘7$ome commentators on the 1973 Proposal 
expressed the fear that, in circumstances where the 
issuer was obligated (by the disclosure provisions of 
the proposed rule or otherwise) to disclose its intent 
to engage in Rule 13e-2 purchases, the issuer might 
be deemed to have solicited all indications of 


interest it thereafter received. Nevertheless, 
disclosure of the information contained in 
paragraph (d)(1), ora general public announcement 
by an issuer of a repurchase program, would not 
necessarily cause all subsequent Rule 13e-2 
purchases to be deemed to be solicited. 
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block purchases, effected either on or off an 
exchange, that were not solicited by or for the issuer. 
In view of the abuse the single broker-dealer limita- 
tion would be designed to prevent, the Commission 
does not believe that the size of the purchase should 
determine the applicability of the limitation. 


In addition, the proposed rule has been revised to 
delete the requirement contained in the 1973 
Proposal that bids and purchases, otherwise than in 
privately negotiated transactions, be made by the 
issuer “under the supervision and control” of only 
one broker-dealer. Some commentators expressed 
concern that a “control” requirement would 
preclude the use of a subagent, such as a “two- 
dollar” broker, to execute a purchase order on the 
floor of an exchange. Proposed Rule 13e-2 would 
permit the single broker-dealer to use such 
subagents under appropriate circumstances. The 
“supervision” requirement has been deleted in order 
to preclude any interpretation of the single broker- 
dealer limitation that would have permitted a single, 
supervising broker to engage several different 
brokers simultaneously to bid for the issuer's 
securities in the same market or through the same 
quotation medium.”® 


2. Time Restrictions 


The 1973 Proposal would have restricted the times 
during which Rule 13e-2 purchases in less than 
block size could be made by or for the issuer on a 
national securities exchange or through NASDAQ. 
The time restrictions would have applied on a 
market-by-market basis. The 1973 Proposal would 
have proscribed such purchases on an exchange 
before the entry of an independent opening 
transaction on the exchange or within one-half hour 
of the close of trading on the exchange, or in 
NASDAQ until after an independent bid had been 
entered or within one-half hour of the termination of 
Level 1 service.*? The prohibition on opening bids 
and purchases by or for the issuer was designed to 
prevent such transactions from setting the character 
of the day’s trading. The prohibition on bids and 
purchases near the close of trading was designed to 
prevent the issuer from creating or sustaining a high 
bid or transaction price at or near the close.*° 


As revised, the time restrictions contained in 
proposed Rule 13e-2(e)(2) would apply to all Rule 
13e-2 purchases, including block purchases, except 
those that were not effected from or through a broker 
or dealer. Unlike the 1973 Proposal, the rule as now 





48Exchange rules such as NYSE Rule 122 and Amex 
Rule 157 independently preclude members, 
member organizations and allied members from 
maintaining with more than one. broker, for 
execution on the exchange, market orders or orders 
at the same price for the purchase or sale of the 
same security, if such person knows that such 
orders are for the account of the same principal. In 
order to permit a broker-dealer or other person that 
acted on behalf of the issuer or affiliated purchaser 
to accumulate the issuer’s securities, paragraph 
(b)(2)(ii) would provide that the broker-dealer or 
other person would not be subject to the single 
broker-dealer limitation. That provision is designed 
to allow the broker-dealer to make appropriate and 
customary arrangements with executing brokers, 
such as customary arrangements with executing 
brokers, such as “‘two-dollar’” brokers and 
specialists. It is not intended to permit a broker- 
dealer to engage several different brokers 
simultaneously to bid for the issuer’s securities in 
the same market or through the same quotation 
medium. Even if the use by a broker-dealer of more 
than one broker to execute orders on behalf of the 
issuer would not independently be prohibited by 
exchange rules, it would be inconsistent with the rule 
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for the broker-dealer to employ more than one floor 
broker at the same time on the same exchange to 
make bids or to execute purchases on behalf of the 
issuer. 


49See n. 51, infra. 


This trading practice, sometimes called “marking 
the close,” is a variation of the technique known as 
“painting the tape.” It is a potentially manipulative 
device because opening and closing transaction 
data receive wide coverage by the media and are 


disseminated daily to the investing public. 
Purchases of a reported or exchange traded security 
at the opening or close of a trading day generally are 
thought to be significant indicia of the current 
market value of the security inasmuch as they tend 
to forecast the direction of trading and to suggest the 
strength of demand. 


In Litigation Release No. 7850 (March 30, 1977), the 
Commission announced the filing of a Civil 
complaint (in response to which the defendants 
consented to an entry of a permanent injunction) 
alleging violations of Sections 9(a)(2) and 10(b) of 
the Act and Rule 10b-5 by Chromalloy American 
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proposed would not restrict the times at which a 
dealer acting for the issuer or for an affiliated 
purchaser could effect Rule 13e-2 purchases in 
NASDAQ securities if an independent bid currently 
was reported in Level 2°! of NASDAQ. 


In light of the implementation of the consolidated 
system, time restrictions would apply to Rule 13e-2 
purchases in reported securities on a uniform basis. 
Accordingly, a Rule 13e-2 purchase in a reported 
security on a national securities exchange or in the 
over-the-counter market would be prohibited if the 
purchase would constitute all or part of the opening 
transaction reported in the consolidated system. 
Once an independent opening transaction had been 
reported (regardless of the market in which the 
transaction occurred), Rule 13e-2 purchases could 
be made by or for the issuer or affiliated purchaser. 
The proposed rule would prohibit Rule 13e-2 
purchases of reported securities during the period 
commencing one-half hour before the close of 
trading in the principal market for the security,°? and 
ending with the termination of the period in which 
last sale prices are reported in the consolidated 
system. The latter period would be the same for all 
United States markets in which a particular security 
was traded.*? 


The periods during which the proposed rule would 





Footnote 50 continued 

Corporation and certain of its affiliates. The 
complaint alleged, among other things, that 
Chromalloy and those affiliates manipulated the 
price of Chromalloy common stock by repeatedly 
“upticking” the price of the stock at or near the close 
of trading on the New York Stock Exchange. 


S1As a result of the recent adoption of Rule 11Ac1-2 
under the Act [§240.11Ac1-2], which governs the 
display of transaction reports, last sale data and 
quotation information, Level 1 service of NASDAQ 
now displays the best bid and offer made available 
by NASDAQ market makers rather than a 
“representative” bid and offer. It is the level 
generally used by registered representatives in retail 
trading. Level 2 displays the best bid and offer as well 
as a montage of the current quotations of individual 
NASDAQ market makers for a given security. Level 3 
is the only level that accepts user input, allowing a 
market maker to enter, update, or remove its price 
quotations. 


The principal market for a security would be the 
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prohibit Rule 13e-2 bids for and purchases of 
exchange traded securities” would continue to be 
determined on a market-by-market basis. A Rule 
13e-2 bid on a national securities exchange would 
be prohibited if it would constitute the opening bid 
for the security on that exchange. Rule 13e-2 bids 
and purchases also would be prohibited during the 
one-half hour before the scheduled close of trading 
on that exchange. 


The absence of an independent opening transaction 
on a given trading day would preclude any bids or 
purchases by or for an issuer or an affiliated 
purchaser from being effected on that day, with the 
exception of bids and purchases that were not 
effected from or through a broker or dealer. Certain 
commentators suggested, and the Commission 
recognizes, that the operation of this requirement, 
together with the volume limitation, might prevent 
issuers of thinly-traded securities from acquiring 
those securities on a regular basis or in substantial 
amounts. Nevertheless, the Commission believes 
that the proposed requirement of an independent 
Opening transaction is appropriate since the 
potential for issuer domination of such a market — 
even in the absence of deliberate manipulative 
abuse — may be greater in the context of trading in 
such securities.°° 





market that reported the greatest volume of trading 
in the security. 


53The purchasing restrictions of the rule would not 
apply to Rule 13e-2 purchases effected in foreign 
markets. 


As noted above, the term “exchange traded” 
securities, as used in the proposed rule, refers to 
those securities traded on a national securities 
exchange for which last sale data are not reported on 
the consolidated tape. 


‘One commentator recommended that the 
execution by a specialist of limit orders placed by the 
issuer should be excepted from the time restrictions 
since an issuer or other person subject to the rule 
might inadvertently violate it if a limit order entered 
within a permissible time period was executed later 
as an opening transaction or within the prohibited 
period near the close of trading. The Commission 
believes, however, that such an exception would be 
inconsistent with the purposes of the time 
restrictions of the proposed rule. See text at n. 50, 
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3. Price Limitations 


The maximum price at which an issuer could 
purchase its securities under the 1973 Proposal 
would have been based on the prevailing price inthe 
principal market for the security. If the principal 
market for the security was an exchange, the 
maximum permissible price for purchases in less 
than block size from or through a broker-dealer and 
in privately negotiated purchases, regardless of size, 
would have been the higher of the last sale price or 
the highest independent bid on that exchange. Ifthe 
principal market otherwise than on an exchange, 
the price limitation would have been the mean 
between the highest current independent bid and 
lowest independent ask quotations for the security. 


Purchases of a block by the issuer from or through a 
broker-dealer would have been subject to more 
restrictive price limitations under the 1973 
Proposal. If the principal market for a security was an 
exchange, the price limitation for a block of the 
security would have been limited to the lower of the 
last sale price or the highest independent bid on 
such exchange. The price limit on purchases of a 
block of a security for which the principal market 
was not an exchange would have been the highest 
current independent bid. 


In light of the development of the consolidated 
system, the Commission has deleted the principal 
market standard for determining price limits on 
purchases of reported securities. In addition, the 
price limits for Rule 13e-2 purchases, whether or not 
of block size, would be the same.°® Thus, the price 
limit for purchases of reported securities would be 
the higher of the last sale price or highest 
independent published bid, regardless of the market 
reporting that figure.*’ The price limit applicable to 
purchases of exchange traded securities in 
transactions on an exchange would be the higher of 
the highest current independent bid quotation or the 
last sale price on such exchange.*® 


The 1973 Proposal would have limited the price at 
which purchases of securities for which the principal 
market was otherwise than on an exchange toa price 
no higher than the mean between the highest 
independent bid and the lowest independent offer, 
and no purchase of those securities could be made 
at a price above such mean price “plus a customary 
or negotiated commission.” In view of the difficulty 
an issuer might encounter in determining the 
amount of any commission equivalent, mark-up, or 
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differential paid to a dealer in the over-the-counter 
market,°? the price limitations applicable to 
purchases of those securities have been revised to 
incorporate a pricing standard based on the net 
price (i.e., a price that would include all dealer mark- 
ups and other transaction costs charged to the 
customer).© Purchases of a NASDAQ security 





Footnote 55 continued. 


supra. Accordingly, any limit order by or for the 
issuer or an affiliated purchaser for a reported 
security or an exchange traded security could be 
entered only after an independent opening 
transaction was reported in the consolidated system 
or on a particular exchange, respectively, and the 
other would be required to be canceled if it had not 
been executed before one-half hour preceding the 
close of trading. 


‘6The rationale for the stricter price limit on block 
purchases in the 1973 Proposal primarily was based 
on the asumption that most blocks trade at a 
discount. See 4 Institutional Investor Study Report of 
the Securities and Exchange Commission at 1825, 
H.R. Doc. No. 92-64, 92d Cong., 1st Sess. (1971). 
While this assumption currently may be valid, the 
Commission does not believe that the purchase of a 
block presents any additional potential for 
manipulative abuse that would necessitate a more 
restrictive price limitation than purchases of less 
than block size. 


57Proposed Rule 13e-2(e)(3)(i). 
58Proposed Rule 13e-2(e)(3)(ii). 


59Except in the case of “riskless’’ principal 
transactions, Rule 10b-10 under the Act [§240.10b- 
10] currently does not require disclosure on the 
customer confirmation of the amount of 
remuneration received from the customer by the 
broker-dealer acting as principal for its own account. 


Use of the net price standard would be limited to 
over-the-counter transactions in securities that are 
not reported. In the case of over-the-counter 
transactions in reported securities, the purchase 
price would be defined to exclude any commission 
paid to a broker acting as agent, or commission 
equivalent, rnark-up, or differential paid to a dealer. 
See Proposed Rule 13e-2(a)(14)(i). The 
requirement that such charges be excluded in 
connection with third market transactions should 
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otherwise than on an exchange could be made at a 
net price no higher than the lowest current 
independent offer quotation reported in Level 2 of 
NASDAQ.® The price limit for purchases of 
securities that are not reported or NASDAQ 
securities otherwise than on an exchange would be 
the lowest current independent offer quotation 
ascertained on the basis of reasonable inquiry.® The 
purchase price under proposed Rule 13e- 
2(e)(3)(iii)-(iv) would include any commission 
equivalent, mark-up, or differential paid to a 
dealer.® 


Commentators on the 1973 Proposal generally did 
not address the proposed price restrictions on 
purchases of securities in the over-the-counter 
market. Accordingly, the Commission specifically 
solicits comment on whether the proposed price 
restrictions, contained in paragraphs (e)(iii)-(iv) of 
the rule, on purchases of NASDAQ and other 
securities traded over-the-counter would be 
appropriate, or whether limitations similar to those 
contained in the 1973 Proposal would be preferable. 


The 1973 Proposal would have imposed the price 
limitations on purchases that were solicited by the 
issuer even if they were not effected from or through 
a broker or a dealer. Although there might be some 
impact on the market for an issuer's stock if the 
issuer extensively solicited those purchases, the 
Commission does not believe that the potential for 
manipulative abuse in the context of such 
transactions is sufficient to warrant imposition of the 
price limitations particularly since applying the 
price limitations in that fashion might prevent an 
issuer from buying out a shareholder at a premium 
over market price in a_ privately negotiated 
transaction that had little if any destructive market 
impact. Accordingly, the price restrictions would not 
apply to Rule 13e-2 purchases that were not from or 
through a broker or a dealer, regardless of whethera 
solicitation was involved.” 


4. Volume Limitations 


The volume limits of the proposed rule would be 
designed to prevent an issuer or affiliated purchaser 
from dominating the market for the issuer's 
securities through substantial purchasing activity. 
Notwithstanding the other requirements of the rule 
that would prevent the issuer or affiliated purchaser 
from leading the market for the securities by 
establishing new high bids or from creating the 
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appearance of widespread interest through the use 
of many brokers, the Commission believes that 
domination of the market in terms of the amount of 
securities purchased may mislead investors and 
deprive the public of a pricing mechanism free of 
issuer control. In addition, issuer domination of the 
market can be manipulative even in the absence of 
price leadership. As one commentator has noted: 


Moreover, the price of a security may be raised 
without raising the bid. Following the market too 
closely on arise with either purchases or bids may be 
just as instrumental in creating a price rise. The 
obvious effect of promptly putting a new floor under 
the market each time it goes up as a result of an 
independent purchase or bid is to exhaust the 
supply of securities which may be offered at lower 
levels and thus to force others to raise their bids.® 


As a means designed to prevent this form of 
manipulative abuse, paragraph (e)(4) of the 
proposed rule would restrict the aggregate amount 





Footnote 60 continued. 


not, in the Commission’s view, present any 
difficulties of computation since exclusion of such 
charges is currently required under NASD rules in 
computing the price at which third market trades are 
reported for inclusion in the consolidated system. 


*1Proposed Rule 13e-2(e)(3)(iii). 


6Proposed Rule 13e-2(e)(3)(iv). Whether an inquiry 
was “reasonable” would depend upon customary 
practice within the securities industry as well as the 
circumstances surrounding a particular transaction, 
such as the number of dealers that submitted 
quotations for publication by the National Quotation 
Bureau, Inc. and the frequency with which such 
dealers submitted quotation. 


®3See proposed Rule 13e-2(a)(14), which defines the 
term “purchase price.” 


“A program of active solicitation, however, may 
suggest that the issuer is making a tender offer that 
must be conducted in compliance with applicable 
rules and regulations (e.g., Rule 13e-4). 


653 Loss, Securities Regulation at 1551 (1961). Cf. 
Kidder, Peabody & Co., 18 SEC 559, 570 (1945); 
Halsey, Stuart & Co., Inc., 30 SEC 106, 129 (1949) 
(over-the-counter manipulation). 
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of securities that could be purchased on any day by 
the issuer or affiliated purchaser to a percentage of 
the total trading volume, as that term would be 
defined by the rule. 


The 1973 Proposal would have used a principal 
market standard to determine the permissible 
volume of an issuer’s repurchases. If the principal 
market for a security was an exchange, the 1973 
Proposal would have limited the daily volume of the 
issuer's purchases on any exchange to fifteen 
percent of the average daily trading volume on such 
exchange during the preceding four calendar weeks. 
The volume limitations would have applied 
separately to purchases in each market in which the 
security was traded, provided that volume data in 
each market were made available by the appropriate 
self-regulatory organization. If the principal market 
for a security was otherwise than a national 
securities exchange, the 1973 Proposal would have 
limited the daily volume of issuer repurchases to 
fifteen percent of the average daily trading volume 
reported in NASDAQ in the four preceding calendar 
weeks, or, if the security was not quoted in 
NASDAQ, to 0.04 percent of the outstanding 
securities of the class per week. Any issuer would 
have been permitted to purchase at least one round 
lot per day. Block and privately negotiated 
purchases would not have been subject to any 
volume limitations. 


The volume limitations of proposed Rule 13e-2 have 
been revised substantially in response to comments 
received on the 1973 Proposal and the 
implementation of the consolidated transaction 
reporting system. Proposed Rule 13e-2(a)(13) 
would define average daily trading volume (“trading 
volume”) for reported securities, exchange traded 
securities and NASDAQ securities that are not 
exchange traded securities. In all instances, trading 
volume would be an average based upon the total 
daily volume, exclusive of Rule 13e-2 purchases, 
reported by all markets that made volume data 
available in the four weeks preceding the week in 
which the Rule 13e-2 purchases were to be effected. 
The daily volume limitation for all securities for 
which volume data were reported is set forth in 
paragraph (e)(4). That limitation would be the higher 
of one round lot or that number of round lots closest 
to fifteen percent of defined trading volume.® The 
volume limitation for other securities would be the 
higher of one round lot per day or, in any consecutive 
seven-day period, 0.05 percent of the shares of the 
class of securities. Block purchases and purchases 
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that were not made from or through a broker or 
dealer would not be subject to the volume 
limitations.®’ As a general matter, the Commission 
believes that the market impact of a block purchase 
is likely to be less than that of a series of purchases of 
smaller amount that in the aggregate are equal in 
size to the block but are accomplished over a period 
of time. 


The exercise of listed call options to purchase the 
issuer’s stock by the issuer or an affiliated purchaser 
may inturn require the persons who are assigned the 
exercise notices to purchase in the open market. In 
view of the potential market impact of these 
purchases, paragraph (e)(4) would require that any 
shares that the issuer or affiliated purchaser 
acquired upon its exercise of a listed call option be 
included in the volume limitations of the proposed 
rule. For example, if proposed Rule 13e-2 would 
permit an issuer to purchase 2,000 shares on any 
day, the issuer could purchase all the shares in the 
open market, exercise 20 options contracts, ordoa 
combination of those things, so long as the total 
amount acquired through exercises and market 
purchases did not exceed 2,000 shares. 


D. Purchases on Behalf of Employee and 
Shareholder Plans 


Section 13(e) of the Act does not address purchases 


of an issuer's securities by an employee or 
shareholder plan (“plan”) sponsored by the issuer or 
an affiliate. Rather, Section 13(e)(2) contains a 
control standard for determining whether purchases 
by a person other than the issuer shall be deemed to 
be purchases by the issuer for purposes of any rule 
promulgated by the Commission under Section 





‘Where 15% of average daily volume equaled a 
multiple of round lots plus half or more of an 
additional round lot, the “closes to” language would 
permit maximum permissible purchases to be 
rounded up to the next higher number of round lots. 


®7But see n. 64, supra. 


68Generally, one call option contract gives the holder 
the right to buy 100 shares of the underlying stock. 


SEC DOCKET/231 





13(e)(1). Proposed Rule 13e-2 would establish 
criteria for determining whether a purchase by a 
trustee or other purchasing agency (“agent” for a 
plan sponsored by an issuer or an affiliate was a 
purchase subject to the control of, and thereby 
attributable to, the issuer or any affiliate for purposes 
of Section 13(e)(2) of the Act. 


With certain exceptions, noted below, the provisions 
of proposed Rule 13e-2 that would apply to 
purchases on behalf of plans would be substantially 
similar to those contained in the 1973 Proposal. The 
definition of a Rule 13e-2 purchase contained in 
paragraph (a) would exclude any purchase effected 
by or for an issuer plan” if the transaction were 
effected by an agent independent of the issuer. 
Paragraph (a)(8) of the proposed rule would define 
the term “agent independent of the issuer.” In order 
to be independent, the agent for the issuer plan could 
not be an affiliate of the issuer’! and would have to be 
independent of the issuer's control in effecting 
transactions. The criteria that would be used to 
Satisfy these tests of independence would be 
designed to insulate the market in the issuer’s 
securities from potentially manipulative influence 
by the issuer or an affiliate.’ 


The transactional independence test would contain 
five criteria. Under paragraph (a)(8)(ii), an agent 
would be independent if neither the issuer nor any 
affiliate, directly or indirectly, had any control or 
influence over the time, price, amount, and manner 
of purchases for the plan, or the selection of the 
broker-dealer through which purchases would be 
executed. Each of these factors is discussed below. 
Generally, however, any restrictions imposed by an 
issuer or affiliate on purchases by an agent, other 
than those attributable to the timing of the issuer’s 
prescheduled payments of funds, might well 
preclude a determination that the agent was 
independent. The discretion of an issuer to elect to 
contribute cash or securities to a plan, which by 
definition must be exercised before any contribution 
to the plan, would not be deemed to constitute 
control over the agent, notwithstanding the fact that 
exercise of such discretion might determine the 
amount of any market purchases by the agent. 


1. Timing of Purchases 
In order for the agent to be deemed independent, the 
agent would have to retain full discretion with 


respect to the timing of purchases on behalf of a 
plan. For example, the issuer could not require the 
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©9See text at subsection IV.C., supra. As published by 
the Senate in 1967, the Commission’s draft Rule 
10b-10 would have treated purchases for any 
employee plan of the issuer, its parent or 
subsidiaries as purchases by the issuer. The 
Commission recommended that a comparable 
provision be included in $.510. The bill originally 
passed by the Senate included an amendment that 
would have regulated all purchases of an issuer’s 
securities by an employee plan of the issuer or an 
affiliate. In response to industry comment, the 
House proposed an amendement which 
subsequently was enacted at Section 13(e)(2) of 
the Act. That amendment deleted previous 
references to employee plans and substituted the 
control standard for determining whether purchases 
by persons other than the issuer should be deemed 
to be purchases by the issuer. See H.R. Rep. No. 
1711, 90th Cong., 2d Sess. 18 (1968). 


The term “issuer plan” would be defined in 
paragraph (a)(7) to mean any bonus, profit-sharing, 
pension, retirement, thrift, savings, incentive, stock 
purchase, stock option, stock ownership, dividend 
reinvestment, or similar plan for employees or 
security holders of the issuer or any affiliate. 


Certain commentators suggested incorporating in 
the rule the position that neither a common 
directorship between the issuer and the agency, nor 
the issuer’s right to remove the agent, would itself 
constitute control over the agent. Although the 
Commission generally adheres to this view, it does 
not believe that a common directorship or the 
issuer's right to remove the agency should never be 
considered to be evidence of control. Since the 
determination of whether a control relationship 
exists between the issuer and the agent would be a 
factual one to be made on a case-by-case basis by 
the issuer, the Commission has determined not to 
delineate further indicia of that relationship in the 
rule. 


72Even where purchases for a plan are made through 
an independent agent, the Commission believes that 
the magnitude of those purchases may have a 
significant impact on the market price of the issuer’s 
securities. Given the proliferation of diverse plans in 
recent years, the aggregate amount of purchases of 
an issuer's securities by or for plans sponsored by 
the issuer or its affiliates in many instances may 
exceed the amount of purchases by the issuer and 
its affiliates. The Commission may consider whether 
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agent to make or refrain from making purchases 
during any particular part of the day, or that the 
agent commence or complete purchasing for a plan 
on any specified date or within any specified period 
of time after receipt of contributions from the 
issuer.”? 


The proviso to paragraph (a)(8)(ii) relating to the 
frequency of an issuer’s contributions to a plan is 
intended to address an issuer's indirect control over 
the timing of purchases by an agent. If the issuer 
were permitted to change the frequency of its 
contributions more than once in any six-month 
period, the agent would not be deemed to be 
independent. 


2. Price of Purchases 


To satisfy this criterion of independence, the issuer 
could not control the price at which the agent made 
purchases for a plan. For example, the issuer could 
not set a minimum or maximum price per share to 
be paid for its securities, or require tht purchases be 
made at a price not higher or lower than a particular 
current market price or closing price of the security. 


The Commission understands that some plans 
contain a provision requiring the agent to purchase 
the issuer's securities at “fair market value” at the 
time purchases are made. Such a provision may be 
imposed by statute,” or in the absence of a statutory 
mandate may be intended to insure that the agent’s 
purchases for the plan are consistent with the 
interests of the beneficiaries. In either case, the 
provision would not preclude a determination that 
the agent was independent. 


3. Amount or Purchases 


Under this test of independence, the issuer could 
not direct the agent to make purchases for a plan in 
specified amounts, or in transactions of a particular 
size (e.g. block, round lot, or odd lot).”° In addition, 
the issuer could not impose any restriction with 
respect to the volume of purchases made by the 
agent. 


Paragraph (a)(8)(ii) also would provide that an agent 
would not be deemed to be independent of the issuer 
if the issuer revised the basis for determining the 
amount of its contributions to the plan more than 
once in any six-month period.”° This provision would 
be intended to address the indirect control an issuer 
could exercise over the amount of purchases by an 
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agent if permitted frequently to revise the formula 
used to determine the amount of its contribution. 


4. Manner of Purchases 


To satisfy this criterion, the issuer could not retain 





Footnote 72 continued. 


to authorize its Directorate of Economic and Policy 
Analysis to conduct a voluntary survey to determine 
the approximate market share represented by 
purchases by independent agents to fund employee 
and shareholder plans relative to purchases by or 
attributable to the issuer. The survey would be 
designed to produce empirical data from which the 
Commission may draw inferences regarding the 
impact that plan purchases have on the market 
prices for issuers’ securities. 


3Certain timing limitations that were imposed 
otherwise than by the issuer would not compromise 
the independence of the agent. For example, the 
Commission’s Division of Investment Management 
requires that purchases with contributions to 
dividend reinvestment plans be made within 30 days 
from the date contributions are received by the 
agent if the plan is not to be deemed to be an 
investment company. See Letter dated May 6, 1974 
from the Division of Investment Management 
Regulation to Lucky Stores, Inc. See a/so Rule 10b- 
10(d)(4), which defines the term “periodic plan.” 


“Trustees for plans subject to the Employee 
Retirement Income Security Act of 1974, 29 U.S.C. 
1001 etseq., generally are subject to the “fair market 
value” requirement. 


It would be permissible, however, for the issuer to 
establish at the beginning of a repurchase program 
an aggregate maximum number of shares to be 
purchased for the plan. 


76The 1973 Proposal contained a proviso that would 
have attributed purchases by an otherwise 
independent agent to the issuer if the issuer revised 
the amount of its contributions to the plan more than 
once every six months. The commentators 
suggested that this provision was overly restrictive 
since the issuer would be unable to control 
fluctuations in the amount of contributions resulting 
from changes in the number of participating 
employees or shareholders, amounts of salaries and 
profits or dividends rates. Accordingly, the proviso 
has been modified as described above. 
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the discretion to direct the agent to make or refrain 
from making purchases in a particular market, or to 
make purchases by means of particular kinds of 
orders (e.g., limit orders or market orders). 


5. Selection of the Broker-Dealer 


The 1973 Proposal provided that, in order for the 
agent to be independent of the issuer, the issuer 
could not select the broker-dealer through which 
purchases for a plan could be executed. The 
Commission was concerned that the issuer’s 
retention of the power to direct brokerage for the 
plan could tend to undermine the regulatory 
objectives of insulating the pian from any control or 
influence of the issuer. This concern would be 
particularly significant where the agent acted merely 
as a conduit for funds between the issuer and the 
executing broker-dealer, even if the broker-dealer 
was not otherwise in a control relationship with the 
issuer. 


Several commentators on the 1973 Proposal 
criticized the prohibition on broker-dealer selection 
as a Criterion of an agent’s independence. They 
expressed concern that it would preclude brokerage 
firms from acting as both agent and executing 
broker for the plan as, for example, in the case of 


monthly investment plans currently operated by 
such firms on behalf of numerous issuers. In view of 
that concern, and the possibly anticompetitive 


consequences of the 1973 Proposal, the 
Commission has modified the requirement so that a 
broker-dealer would be permitted to act both as 
agent and as executing broker. 


E. Broker-Dealer Issuers 


The 1973 Proposal would have imposed special 
restrictions on repurchases by issuers that are 
registered as broker-dealers under Section 15 of the 
Act. Under that proposal, all such purchases would 
have had to be made through an agent independent 
of the issuer and the broker-dealer issuer could not 
execute purchases made on its behalf by the 
independent agent. 


The Commission has deleted that proposed 
requirement. A broker-dealer enjoys the ability to 
gain access to the marketplace on terms that are not 
generally available to other issuers. Nevertheless, 
the Commission currently believes that the 
disclosure obligations and the purchasing 
restrictions of the rule, as well as the general 
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antifraud provisions and the Commission’s 
administrative jurisdiction over broker-dealer use an 
independent agent for its repurchase transactions. 


F. Exceptions 


Paragraph (f) would contain eleven exceptions tothe 
substantive purchasing restrictions of the proposed 
rule. The general antifraud provision of the proposed 
rule, however, would apply to excepted bids and 
purchases. The exceptions would be intended to 
cover purchases that either do not appear to present 
the potential for manipulative abuse the rule would 
be intended to prohibit, or that already are subject to 
other regulatory safeguards. 


Exception (1) would apply to purchases of any 
security that are subject to, and made in compliance 
with, Rule 10b-7 under the Act.’”? New exception (2) 
would apply to any purchase made in connection 
with a tender offer by a third party for securities of 
the issuer if the issuer complied with Rule 13e-1 
under the Act before making it. Exceptions (3) and 
(4) would except purchases pursuant to a tender 
offer that is subject to, and made in compliance with, 
Rule 13e-4 under the Act, or with Section 14(d) ofthe 
Act and the rules applicable thereto, respectively. 


Exception (5) would apply to the call or redemption 
of any security in accordance with the terms and 
conditions of its governing instrument or 
instruments. Exception (6) would except purchases 
of securities pursuant to a merger, acquisition or 
similar transaction involving a_ recapitalization. 
Exception (7) would apply to purchases of securities 
of dissenting shareholders who asserted rights of 
appraisal with respect to their shares.”® 





7The 1973 Proposal contained an exception for 
purchases of equity securities by an issuer or 
affiliate made in compliance with Rule 10b-8 under 
the Act. [§240.10b-8] In view of the fact that the rule 
as proposed would not apply to purchase of rights, 
which are the only securities subject to the 
purchasing restrictions of Rule 10b-8, that exception 
has been deleted. 


78The 1973 Proposal contained a similar exception, 
but would have required that shareholders exercise 
their appraisal rights “in accordance with statutory 
provisions.” Since certain statutes do not provide for, 
or are unclear on the timing of, appraisal rights, that 
phrase has been deleted. 
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Several commentators on the 1973 Proposal 
suggested that the proposed rule should except an 
issuer's purchases of its securities if the purchases 
were made in order to satisfy sinking fund 
obligations. Those commentators stated that the 
exception would be appropriate since it might 
otherwise be difficult for an issuer subject to the 
purchasing restrictions to accumulate a sufficient 
amount of the security to satisfy its obligation, 
particularly if the security was not actively traded. 
The Commission understands that most sinking 
fund obligations arise in connection with debt 
securities and convertible debentures, which are not 
covered by the proposed rule. Nevertheless, in view 
of the concerns raised by the commentators, the 
Commission is proposing new exception (8), which 
would cover situations where the issuer was required 
to make purchases of preferred stock to satisfy 
sinking fund obligations. The exception would apply 
only in the context of mandatory sinking fund 
obligations that must be satisfied not more than one 
year from the time the purchases are made. The 
Commission does not believe that the exception 
should apply to pt'rchases to satisfy sinking fund 
obligations that e7e not current or mandatory. 


Exceptions (9) and (10) are substantially the same 
as exceptions proposed in 1973. Exception (9) 
would apply to purchases of fractional interests ina 
security, and exception (10) would apply to 
purchases of securities from employees pursuant to 
a pre-existing right or obligation. 


The 1973 Proposal would have excepted purchases 
of any security not traded on a national securities 
exchange for which no dealer market existed. 
Several commentators suggested that the term 
“dealer market” should be defined. As revised, 
exception (11) would apply to purchases of any 
security not traded on a national securities exchange 
and with respect to which the issuer thereof did not 
know or have reason to know that any dealer acts as 
market maker if neither the purchaser nor any 
person acting on his behalf has engaged in any 
solicitation in connection with the transaction. 


Finally, paragraph (g) of the proposed rule would 
authorize the Commission to exempt any Rule 13e-2 
purchase from one or more paragraphs of the rule as 
not comprehended within the intended meaning 
and purpose of such paragraph or paragraphs. 


VI. PROPOSED AMENDMENTS TO RULE 10b-6 
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As discussed earlier in this release,”? the 
Commission has taken the position that, for 
purposes of Rule 10b-6, an issuer is deemed to be 
engaged in a distribution of a class of securities if it 
has outstanding a publicly held series of securities 
that are immediately convertible into, or 
exchangeable or exercisable for, that class of 
securities. Exemptions from Rule 10b-6 frequently 
have been granted to permit an issuer or an affiliate 
to make purchases of a security which is the subject 
of such a distribution. The exemptions generally 
have been conditioned on compliance with certain 
purchasing restrictions. If Rule 13e-2 were adopted, 
it would impose substantially similar limitations on 
all persons subject thereto. Accordingly, it would no 
longer be necessary to regulate under Rule 10b-6 
purchases of a security that was the subject of a so- 
called “technical distribution.”®° The Commission, 
therefore, is proposing to amend paragraph (f) of 
Rule 10b-6 to provide that purchases of equity 
securities would not be subject to Rule 10b-6 if (i) 
they were subject to Rule 13e-2, and also subject to 
Rule 10b-6 solely because the issuer had 
outstanding securities convertible into, or 
exchangeable or exercisable for, such securities,®! 
and (ii) the purchases were subject to and made in 
compliance with Rule 13e-2, to the extent the rule 
was applicable to the person making the 
purchases.® 





79See text at n.13, supra. 


8°Rule 10b-6 would continue to apply if the issuer 
were engaged in any other distribution (e.g., an 
underwritten offering) of the security to be 
purchased. 


®!Paragraph (f) of Rule 10b-6 was recently added to 
the rule to except purchases pursuant to tender 
offers by issuers and affiliates, subject to Rule 13e-4 
or Section 14(d) of the Act, where Rule 10b-6 would 
apply only because of the kind of distribution 
described above. See Securities Act Release No. 
6197 (March 13, 1980), 45 FR 18914 (1980). 


8@For example, if a Section 15(d) issuer would be 
subject to Rule 10b-6 solely because of outstanding 
securities convertible into its common stock, Rule 
10b-6 would not prohibit its purchases of common 
stock if it complied with the disclosure requirements 
of paragraph (d). See text at nn. 25-27, supra. 
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Proposed paragraph (g) to Rule 10b-6 would codify 
the staffs position concerning purchases of an 
issuer's securities by or on behalf of issuer- 
sponsored plans.8° Those purchases would be 
deemed to be purchases by the issuer unless 
effected by an agent independent of the issuer, as 
that term is proposed to be defined in Rule 13e- 
2(a)(8). 


Vil. STATUTORY BASIS 


Proposed Rule 13e-2 and the amendments to Rule 
10b-6 would be promulgated under the Act, 15 
U.S.C. 78a et seq., and particularly Sections 2, 3, 
9(a)(6), 9(b), 10(b), 13(e), 15(c) and 23(a), 15 
U.S.C. 78b, 78c, 78i(a)(6), 78i(b), 78j(b), 78m(e), 
780(c) and 78w(a). 


On the basis of the above discussion and analysis, 
the Commission is proposing to amend Part 240 of 
Chapter Il of Title 17 of the Code of Federal 
Regulations as follows: 


1. By adding 17 CFR §240.13e-2 as follows: 


§240.13e-2 Purchases of certain equity securities 
by the issuer and others. 


(a) Definitions. Unless the context otherwise 
requires, all terms used in this section shall have the 
same meaning as in the Act. In addition, unless the 
context otherwise requires, the following definitions 
shall apply: 


(1) The term “affiliate” means any person that 
directly or indirectly controls, is controlled by, or is 
under common control with, the issuer: 


(2) The term “affiliated purchaser’ means 


(i) A person acting with the issuer for the purpose of 
acquiring the issuer's securities; or 


(ii) A person who controls the issuer’s purchases of 
such securities, whose purchases are controlled by 
the issuer, or whose purchases are under common 
control with those of the issuer; or 


(iii) A person who controls the issuer by means of his 
ownership of the issuer's securities; or 


(iv) Any affiliate that is not a natural person; 


Provided, however, That the term “affiliated 
purchaser” shall not include a broker, dealer, or 
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other person solely by reason of his making Rule 
13e-2 bids or effecting Rule 13e-2 purchases on 
behalf of the issuer and for its account; 


(3) The term “Section 13(e) issuer” means an issuer 

that has a class of equity securities registered 

pursuant to section 12 of the Act or that is a closed- 
end investment company registered under the 

Investment Company Act of 1940; 


(4) The term “Section 15(d) issuer’ means a 
purchase of common stock or preferred stock of a 
Section 13(e) issuer, or a Section 15(d) issuer, by or 
for the issuer or any affiliate or affiliated purchaser, 
but does not include 


(i) Any purchase of common stock or preferred stock 
of a Section 13(e) issuer if the class of such stock is 
not registered pursuant to section 12 of the Act; 


(ii) Any purchase of common stock or preferred 
stock of a Section 15(d) issuer if the class of such 
stock has not been the subject of a registration 
statement that has become effective pursuant tothe 
Securities Act of 1933, or ifthe class is held of record 
by fewer than 300 persons; or 


(iii) Any purchase of a security effected by or for an 
issuer plan if the transaction is effected by an agent 
independent of the issuer; 

(6) The term “Rule 13e-2 bid” means 


(i) A bid for securities that, if accepted, or 


(ii) A limit order to purchase securities that, if 
executed, 


would result in a Rule 13e-2 purchase; 


(7) The term “issuer plan” means any bonus, profit- 
sharing, persion, retirement, thrift, savings, 
incentive, stock purchase, stock option, stock 
ownership, dividend reinvestment or similar plan for 





The Commission recently proposed to amend 
paragraph (e) of Rule 10b-6 to except from the 
operation of that rule distributions of securities by an 
issuer to its employees or shareholders pursuant toa 
plan, as that term is defined in paragraph (c)(4) of 
the rule. See Securities Act Release No. 6198 (March 
13, 1980), 45 FR 18948 (1980). The Commission 
anticipates that it will take further action on these 
amendments in the near future. 
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employees or security holders of the issuer or any 
affiliate; 


(8) The term “agent independent of the issuer” 
means a trustee or other person who is independent 
of the issuer. The agent shall be deemed to be 
independent of the issuer only if 


(i) The agent is not an affiliate of the issuer; and 


(ii) Neither the issuer nor any affiliate has any direct 
or indirect control or influence over the times when, 
or the prices at which, the independent agent may 
purchase the issuer's common stock or preferred 
stock for the issuer plan, the amounts of the security 
to be purchased, the manner in which the security is 
to be purchased, or the selection of a broker or 
dealer (other than the independent agent itself) 
through which purchases may be executed; 
Provided, however, That the issuer or affiliate will not 
be deemed to have such control or influence solely 
because it has the power to revise not more than 
once in any six-month period the basis for 
determining the amount of its contributions to the 
issuer plan or the basis for determining the 
frequency of its allocations to be issuer plan; 


(9) The term “consolidated system” means the 
consolidated transaction reporting system 
contemplated by Rule 11Aa3-1 [§240.11Aa3-1]; 


(10) The term “reported security” means any 
security as to which last sale information is reported 
in the consolidated system; 


(11) The term “exchange traded security” means 
any security, except a reported security, that is 
listed, or admitted to unlisted trading privileges, ona 
national securities exchange; 


(12) The term “NASDAQ security” means any 
security, except a reported security, as to which bid 
and offer quotations are reported in the automated 
quotation system (“NASDAQ“) operated by the 
National Association of Securities Dealers, Inc. 
(“NASD‘“); 


(13) The term “trading volume” means 


(i) With respect to a reported security, the average 
daily trading volume for each security reported inthe 
consolidated system in the four calendar weeks 
preceding the week in which the Rule 13e-2 
purchase is to be effected or the Rule 13e-2 bid is to 
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be made; 


(ii) With respect to an exchange traded security, the 
average of the aggregate daily trading volume, 
including the daily trading volume reported on all 
exchanges on which the security is traded and, if 
such security is also a NASDAQ security, the daily 
trading volume for such security made available by 
the NASD, for the four calendar weeks preceding the 
week in which the Rule 13e-2 purchase is to be 
effected or the Rule 13e-2 bid is to be made; and 


(iii) With respect to a NASDAQ security that is not an 
exchange traded security, the average daily trading 
volume for such security made available by the 
NASD for the four calendar weeks preceding the 
week in which the Rule 13e-2 purchase is to be 
effected or the Rule 13e-2 bid is to be made; 


Provided, however, that such trading volume under 
paragraph (a)(13)(i), (ii) and (iii) shall not include 
any Rule 13e-2 purchases by or for the issuer or any 
affiliated purchaser, and shall not include any 
amount of shares acquired pursuant to the exercise 
by the issuer or affiliated purchaser of listed call 
options. 


(14) The term “purchase price” means the price 
paid per share 


(i) For a reported security, or an exchange traded 
security on a national securities exchange, exclusive 
of any commission paid to a broker acting as agent, 
or commission equivalent, mark-up, or differential 
paid to a dealer; 


(ii) For a NASDAQ security, or a security that is nota 
reported security or a NASDAQ security, otherwise 
than on a national securities exchange, inclusive of 
any commission equivalent, mark-up, or differential 
paid to a dealer; 


(15) The term “round lot” means 100 shares or other 
customary unit of trading for a security; 


(16A) The term “block” means a quantity of stock 
that either 


(i) Has an aggregate purchase price of not less than 
(A) $50,000 if the purchase price per share is less 
than $10, (B) $75,000 if the purchase price per 
share is at least $10 but less than $20, (C) $125,000 
if the purchase price per share is at least $20 but less 
than $35, (D) $175,000 if the purchase price per 
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share is at least $35 but less than $50, or (E) 
$200,000 if the purchase price per share is $50 or 
more; or 


(ii) Is at least 20 round lots of the security and totals 
150 percent or more of the trading volume for that 
security or, in the event that trading volume data are 
unavailable, is at least 20 round lots of the security 
and totals at least one-tenth of one percent (.001) of 
the outstanding shares of the security, exclusive of 
any shares owned by any affiliate; 


Provided, however, That a block under paragraph 
(a)(16)(i) and (ii) shall not include any amount thata 
broker or a dealer has assembled or accumulated for 
the purpose of sale or resale to the issuer or to any 
affiliated purchaser; or any amount that a broker or 
dealer has sold short to the issuer or affiliated 
purchaser if the issuer or affiliated purchaser knows 
or has reason to know that the sale was a short sale; 
and shall not include any amount of shares acquired 
pursuant to the exercise by the issuer or affiliated 
purchaser of listed call options; 


(16B) The term “block” means a quantity of stock 
that either 


(i) Has a purchase price of $200,000 or more; or 


(ii) Is at last 5,000 shares and has a purchase price 
of at least $50,000; or 


(iil) Is at least 20 round lots of the security and totals 
150 percent or more of the trading volume for that 
trading volume data are unavailable, is at least 20 
round lots of the security and totals at least one-tenth 
of one percent (.001) of the outstanding shares of 
the security, exclusive of any shares owned by any 
affiliate; 


Provided, however, that a block under paragraph 
(a)(16)(i), (ii) and (ili) shall not include any amount 
that a broker or a dealer has assembled or 
accumulated for the purpose of sale or resale to the 
issuer or to any affiliated purchaser; or any amount 
that a broker or dealer has sold short to the issuer or 
affiliated purchaser if the issuer or affiliated 
purchaser knows or has reason to know that the sale 
was short sale; and shall not include any amount of 
shares acquired pursuant to the exercise by the 
issuer or affiliated purchaser of listed call options. 


(b) Application of section to Section 13(e) issuers 
and certain other persons. 
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(1) It shall constitute a fraudulent, deceptive, or 
manipulative act or practice within the meaning of 
section 13(e) of the Act for a Section 13(e) issuer, for 
an affiliate or an affiliated purchaser of such issuer, 
or for a broker, a dealer, or any other person acting 
for such an issuer or affiliate or affiliated purchaser, 
in connection with a Rule 13e-2 purchase, or with a 
Rule 13e-2 bid, effected or made by or for such 
issuer or affiliate or affiliated purchaser 


(i) To employ any device, scheme, or artifice to 
defraud any person; 


(ii) To make any untrue statement of a material fact 
or to omit to state a material fact necessary in order 
to make the statements made, in the light of the 
circumstances under which they were made, not 
misleading; or 


(iii) To engage in any act, practice, or course of 
business which operates or would operate as a fraud 
or deceit upon any person. 


(2) As a means reasonably designed to prevent 
fraudulent, deceptive, or manipulative acts or 
practices in connection with a Rule 13e-2 purchase, 
or with a Rule 13e-2 bid, it shall be unlawful, by the 
use of any means or instrumentality of interstate 
commerce or of the mails 


(i) For any Section 13(e) issuer, or for any affiliated 
purchaser of such an issuer, to effect a Rule 13e-2 
purchase or to make or cause to be made a Rule 13e- 
2 bid unless that issuer or affiliated purchaser 
complies with paragraphs (d) and (e) of this section; 
Provided, however, That the issuer or affiliated 
purchaser shall be deemed not to have violated 
paragraph (e)(2), (3)(3), or (e)(4) of this section if a 
violation occurred solely by reason of the conduct of 
a broker, dealer, or other person acting for it if the 
issuer or affiliated purchaser did not know or have 
reason to know that the broker, dealer, or other 
person was engaging or would engage in such 
conduct, and if the issuer or affiliated purchaser had 
taken reasonable steps to assure that the broker, 
dealer, or other person would comply with 
paragraphs (e)(2), (e)(3), and (e)(4) of this section. 


(ii) For any broker, dealer, or other person acting for 
a Section 13(e) issuer, or for an affiliated purchaser 
of such an issuer, to effect any Rule 13e-2 purchase 
or to make or cause to be made any Rule 13e-2 bid 
that he knows or has reason to know is a Rule 13e-2 
purchase or a Rule 13e-2 bid unless that broker, 
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dealer, or other person complies with paragraphs 
(e)(2), (e)(3), and (e)(4) of this section: Provided, 
however, That the broker, dealer, or other person 
shall be deemed not to have violated paragraph 
(e)(2), (¢)(3), and (e)(4) of this section if a violation 
occurred solely by reason of the conduct of the 
Section 13(e) issuer or affiliated purchaser if the 
broker, dealer, or other person did not know or have 
reason to know that such issuer or affiliated 
purchaser was engaging or would engage in such 
conduct. 


(c) Application of section to Section 15(d) issuer or 
any affiliated purchaser of such issuer. 


It shall be unlawful as a fraudulent, deceptive, or 
manipulative act or practice for any Section 15(d) 
issuer, or for any affiliated purchaser of such an 
issuer, to effect a Rule 13e-2 purchase or to make or 
cause to be made any Rule 13e-2 bid unless that 
issuer or affiliated purchaser complies with 
paragraph (d) of this section. 


(d) Disclosure of certain information. 


(1) A person who is required to comply with 
paragraph (d) shall not effect a Rule 13e-2 purchase, 
or a series of Rule 13e-2 purchases, that seeks the 
acquisition of more than two percent of the 
outstanding shares of any class of common stock or 
preferred stock within any 12-month period, unless 
disclosure is made of the following information in a 
manner reasonably calculated to inform investors 
before any such Rule 13e-2 purchase is effected, or 
any Rule 13e-2 bid that could result in any such Rule 
13e-2 purchase is made: 


(i) The estimated time at which, or time period 
during which, the purchase or purchases are 
proposed to be effected; 


(ii) The maximum number of shares of the security 
proposed to be purchased or the maximum amount 
of funds or other consideration to be expended; 


(iii) The purpose or purposes to be achieved through 
acquisition of the shares to be purchased; and 


(iv) Any plan or proposal that relates to, or would 
result in, the disposition of the shares to be 
purchased. 


(2) A person who is required by paragraph (d)(1) of 
this section to disclose the information described 
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therein shall also disclose that information, before 
any Rule 13e-2 purchase is effected, or any Rule 
13e-2 bid is made, to each national securities 
exchange on which the securities to be purchased 
are registered and listed for trading and to the NASD 
if the securities to be purchased are authorized for 
quotation in NASDAQ. 


(3) A person who is required to comply with 
paragraph (e) of this section shall disclose to any 
broker, dealer, or other person acting on his behalf in 
connection with a Rule 13e-2 purchase that the 
transaction is a Rule 13e-2 purchase and that it must 
be effected in accordance with paragraph (e) of this 
section. 


(e) Purchasing requirements. 


(1) One broker or dealer. A person required to 
comply with paragraph (e)(1) shall not effect any 
Rule 13e-2 purchase or purchases with a dealer, or 
from or through more than one broker on any single 
day, nor shall such person make or cause to be made 
any Rule 13e-2 bid to any dealer, or through more 
than one broker on any single day; 


Provided, however, That 


(i) If a broker is not used on a day, Rule 13e-2 
purchases may be effected with, and Rule 13e-2 
bids may be made to, a single dealer on that day; 


(ii) This paragraph (e)(1) shall not apply to Rule 13e- 
2 purchases that are not solicited by or on behalf of 
that person; and 


(iii) Where Rule 13e-2 purchases or Rule 13e-2 bids 
are made by or on behalf of more than one affiliated 
purchaser (or the issuer and one or more affiliated 
purchasers) on a single day, this paragraph (e)(1) 
shall apply to all such bids and purchases in the 
aggregate. 


(2) Time limitations. A person required to comply 
with paragraph (e)(2) shall not effect any Rule 13e-2 
purchase from or through a broker or dealer 


(i) In a reported security for which the principal 
market is a national securities exchange, (A) if such 
purchase would constitute the opening transaction 
in the security reported in the consolidated system; 
or (B) during the period commencing one-half hour 
before the scheduled close of trading in the principal 
market for the security and ending with the 
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termination of the period in which last sale prices are 
reported in the consolidated system; 


(ii) In a reported security for which the principal 
market is not on a national securities exchange, (A) if 
such purchase would constitute the opening 
transaction in the security reported in the 
consolidated system; or (B) during the one-half hour 
before the termination of the period in which last 
sale prices are reported in the consolidated system; 


(iii) On a national securities exchange, in any 
exchange traded security, (A) if the Rule 13e-2 bid 
would constitute the opening bid for the security on 
such exchange; or (B) during the one-half hour 
before the scheduled close of trading on the 
exchange; 


(iv) Otherwise than on a_ national securities 
exchange in any NASDAQ security unless a current 
independent bid quotation for the security is 
reported in Level 2 of NASDAQ. 


(3) Price limitations. A person required to comply 
with paragraph (e)(3) shall neither effect any Rule 
13e-2 purchase from or through a broker or dealer at 
a purchase price, nor make nor cause to be made 
any Rule 13e-2 bid at a price 


(i) For a reported security, higher than the published 
bid, as that term is defined in Rule 11Ac1-1(a)(9) 
under the Act [§240.11Ac1-1(a)(9)], that is the 
highest current independent published bid or the 
last independent sale price reported in the 
consolidated system, whichever is higher; 


(ii) On a national securities exchange, for an 
exchange traded security, higher than the highest 
current independent bid quotation or the last 
independent sale price on that exchange, whichever 
is higher; 


(iii) Otherwise than on a national securities 
exchange, for a NASDAQ security, higher than the 
lowest current independent offer quotation reported 
in Level 2 of NASDAQ; or 


(iv) Otherwise than on a_ national securities 
exchange, for a security that is not a reported 
security or a NASDAQ security, higher than the 
lowest current independent offer quotation, 
determined on the basis of reasonable inquiry. 


(4) Volume limitations. A person required to comply 
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with paragraph (e)(4) shall not effect from or 
through a broker or dealer any Rule 13e-2 purchase, 
other than a block purchase, or any purchase 
through the exercise of an exchange listed call 
option 


(i) Of a reported security, an exchange traded 
security or a NASDAQ security, in an amount that, 
when added to the amounts of all other Rule 13e-2 
purchases and purchases through the exercise of an 
exchange listed call option effected by or for the 
issuer or any affiliated purchaser on that day, 
exceeds the higher of (A) one round lot or (B) the 
number of round lots closest to 15 percent of the 
trading volume for the security; 


(ii) Of any other security, inan amount that, (A) when 
added to the amounts of all other Rule 13e-2 
purchases and purchases through the exercise of an 
exchange listed call option effected by or for the 
issuer or any affiliated purchaser on that day, 
exceeds one round lot and (B) when added to the 
amounts of all other Rule 13e-2 purchases and 
purchases through the exercise of an exchange 
listed call option effected by or for the issuer or any 
affiliated purchaser during that day and the 
preceding six calendar days, exceeds 1/20th of one 
percent (0.0005) of the outstanding shares of the 
security, exclusive of shares known to be owned 
beneficially by affiliates. 


(f) Paragraph (e) of this section shall not apply to a 
bid or purchase that is: 


(1) Subject to, and made in compliance with, Rule 
10b-7 under the Act [§240.10b-7]; 


(2) By the issuer and is subject to, and made in 
compliance with, Rule 13e-1 under the Act 
[§240.13e-1]; 


(3) Pursuant to a tender offer that is subject to, and 
made in compliance with, Rule 13e-4 under the Act 
[§240.13e-4]; 


(4) Pursuant to a tender offer that is subject to, and 
made in compliance with, section 14(d) of the Act 
and the rules and regulations thereunder; 

(5) Pursuant to the call or redemption of any security 
in accordance with the terms and conditions of its 
governing instrument or instruments; 


(6) Pursuant to a merger, acquisition, or similar 
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transaction involving a recapitalization; 


(7) A bid for or purchase of securities of a dissenting 
shareholder who has asserted rights of appraisal 
with respect to his shares; 


(8) Made to satisfy mandatory sinking fund 
obligations that must be satisfied not more than one 
year from the time such bids or purchases are made; 


(9) A bid for or purchase of any fractional interest ina 
security, evidenced by ascrip certificate, order form, 
or similiar document; 


(10) A bid for or purchase of securities from an 
employee upon termination of the employment 
relationship, or from a former employee of the issuer 
or of any wholly-owned subsidiary thereof, or from 
the estate of such employee, pursuant to any right or 
obligation to purchase such securities established in 
connection with the employment of, or the sale of 
such securities to, the employee; and 


(11) A bid for or purchase of any security that is not 
traded on a national securities exchange and with 
respect to which the issuer thereof does not know or 
have reason to know that any dealer acts as market 
maker if neither the purchaser nor any person acting 
on his behalf has engaged in any solicitation in 
connection with the transaction. 


(g) The Commission may, upon written request or 
upon its own motion, exempt any Rule 13e-2 bid or 
Rule 13e-2 purchase from one or more paragraphs 
of this section, either unconditionally or upon 
specified terms or conditions, as not comprehended 
within the intended meaning and purpose of this 
section or of such paragraph or paragraphs. 


2. By amending paragraph (f) of §240.10b-6, 
redesignating paragraph (g) thereof as paragraph 
(h) and adding a new paragraph (g), as follows 
(Attention — The text of the following proposed 
amendments uses * * to indicate additions and [ ] 
brackets to indicate deletions): 


§240.10b-6 Prohibitions against trading by persons 
interested in a distribution. 


* * eK * 


(f) If [the provisions of] this section would apply to 
bids for or purchases of any equity security 
[pursuant to an issuer tender offer, as that term is 
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defined in Rule 13e-4(a)(2) under the Act, or to a 
tender offer subject to section 14(d) of the act and 
the rules applicable thereto,] solely because the 
issuer [has] xhad* outstanding securities [which 
are] immediately convertible into, or exchangeable 
or exercisable for, [the security for which the tender 
offer is to be made] xthat security,* [such 
provisions] *this section* shall not apply to xany* 
such bid[s] [and] *or* purchase[s if such bids and 
purchases are subject to and made in accordance 
with the provisions of Rule 13e-4 or section 14(d) 
and the rules applicable thereto] «that is subject to, 
and is made or effected in accordance with (1) Rule 
13e-2 under the Act, (2) Rule 13e-4 under the Act, or 
(3) section 14(d) of the Act and the rules and 
regulations thereunder. 


(g) A bid for or purchase of any security made or 
effected by or for a plan shall be deemed to be a 
purchase by the issuer unless the bid is made, orthe 
purchase is effected, by an agent independent ofthe 
issuer, as that term is defined in Rule 13e-2(a)(8) 
under the Act.* 


Vill. SOLICITATION OF COMMENTS 


All interested persons are invited to submit written 
data, views and arguments concerning the 
foregoing. Persons desiring to make written 
submissions should submit six copies thereof to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549, 
not later than January 15, 1981. Reference should 
be made to File No. S7-858. All submissions will be 
made available for public inspection at the 
Commission’s Public Reference Section, Room 
6101, 1100 L Street, N.W., Washington, D.C. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SEC DOCKET/241 





SECURITIES ACT OF 1933 
Release No. 6249/October 23, 1980 


TRUST INDENTURE ACT OF 1939 
Release No. 594/October 23, 1980 


ADOPTION OF INTERIM RULES UNDER THE TRUST 
INDENTURE ACT OF 1939 


ACTION: Adoption of interim rules. 


SUMMARY: The Commission is adopting, on an 
interim basis, rules under Sections 304(a)(8) and 
304(a)(9) of the Trust Indenture Act of 1939 to 
establish ceiling limitations on the amount of debt 
securities that can be partially or totally exempt from 
that Act at $2,000,000 and $5,000,000 respectively. 
The rules adopted today are in response to recent 
legislative amendments, the substance of which was 
submitted to Congress by the Commission. The 
Commission is also soliciting public comment on 
whether, and in what form, the interim rules should 
be adopted as final rules. 


EFFECTIVE DATE: October 23, 1980. Comments on 
the interim rules must be received on or before 
November 30, 1980. 


ADDRESSES: All communications on the matters 
discussed in the release should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capito! St., Washington, D.C. 20549. Comments 
should refer to File No. S7-859 and will be available 
for public inspection and copying in the 
Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Paula 
Chester (202/272-2644), Office of Small Business 
Policy, Division of Corporation Finance, Securities 
and Exchange Commission, 500 North Capitol St., 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced that it 
is adopting interim rules effective until] December 
31, 1981, under Sections 304(a)(8) and 304(a)(9) of 
the Trust Indenture Act of 1939 (the “Trust 
Indenture Act”) [15 U.S.C. 77ddd et seq.] to 
establish the ceiling limitations at $2,000,000 and 
$5,000,000 respectively. Sections 304(a)(8) and 
304(a)(9) are the small offering exemptions under 
the Trust Indenture Act. Presently, offerings of less 
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than $250,000 are completely exempt from the 
Trust Indenture Act pursuant to Section 304(a)(8) of 
that Act. In general, offerings greater than $250,000 
but less than $1,000,000 are required to utilize an 
indenture; however, an offering of this size is exempt 
from the qualification provisions of the Trust 
Indenture Act pursuant to Section 304(a)(9) of that 
Act. The rules adopted today are in response to 
recent legislative amendments the substance of 
which was submitted to Congress by the 
Commission. 


Section 302 of the Small Business Investment 
Incentive Act of 1980 (the “Act”) (October 21, 1980) 
amends Sections 304(a)(8) and 304(a)(9) of the 
Trust Indenture Act. These amendments affect 
three distinct areas. First, the $250,000 exemption 
ceiling included in Section 304(a)(8) has been 
replaced by a reference to the amount that can be 
exempted from registration under Section 3(b) of 
the Securities Act of 1933! (the “Securities Act’) [15 
U.S.C. 77a et seq.]. Second, the Section 304(a)(9) 
ceiling of $1,000,000 has been increased to 
$10,000,000. Third, the Commission is given 
informal rulemaking authority to establish, from 
time to time, appropriate amounts beneath the 
respective ceiling amounts that can be partially or 
totally exempt from the Trust Indenture Act 
pursuant to Sections 304(a)(8) and 304(a)(9). 


In its legislative proposal to Congress 
recommending the amendments,’ the Commission 
indicated that compliance with the Trust Indenture 
Act has become a significant burden to small 
issuers. The Commission noted that, although the 
burdens under the Trust Indenture Act are generally 
not as great in those instances where a qualified 
indenture is not required, the cost of a non-qualified 
indenture is still significant due to the fixed costs of 
preparing such a complex document. The 
Commission further noted that the definitions, 
exemptions, requirements and procedures for 
qualification of indentures and trustees under the 
Trust Indenture Act are closely integrated with the 





‘As amended by Section 302 of the Act, the ceiling 
amount of Section 3(b) of the Securities Act is 
increased to $5,000,000. 


“Hearings on S.1533, S.1940, andS.2699 Before the 
Subcommittee on Securities of the Senate 
Committee on Banking, Housing, and Urban Affairs; 
96th Cong., 2nd Sess., 521 (1980). 
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provisions of the Securities Act. However, the 
alignment of the two Acts has been substantially 
disrupted as a result of certain amendments to the 
Securities Act and revisions to the rules and 
regulations promulgated thereunder, because 
either a corresponding amendment to the Trust 
Indenture Act was not considered or the 
Commission had no rulemaking authority to resolve 
the problem. Finally, the Commission noted that the 
Trust Indenture Act small offering exemptions have 
remained unchanged since 1939 and, thus, do not 
represent present day purchasing power. 


In adopting the proposals submitted by the Commis- 
sion, Congress has accomplished three important 
objectives. First, the increase in the Trust Indenture 
Act small offering exemptions alleviates the lack of 
coordination between the two Acts by, in effect, 
updating the Trust Indenture Act. Second, in order to 
add a degree of flexibility to the administration of the 
Trust Indenture Act, especially with a view to limiting 
the regulatory burden on small businesses, 
rulemaking authority is granted to the Commission 
to establish, from time to time, appropriate amounts 
of securities that may be exempted from the Trust 
Indenture Act in a manner consistent with the 
protection of investors. Third, by increasing the 
dollar amounts of debt securities that may be totally 
or partially exempt from the Trust Indenture Act the 
amendments reduce the costs normally associated 
with debt offerings which have traditionally 
represented an additional impediment to the capital 
raising process.? 


In connection with its proposal, the Commission 
indicated to Congress that, if the amendments were 
adopted, it believed that appropriate initial ceiling 
amounts for Sections 304(a)(8) and 304(a)(9) 
would be $2,000,000 and $5,000,000 respectively. 
In this regard, the Commission stated that while one 
of the primary purposes of recommending the 
amendments was to allow the Section 304(a)(8) 
exemption to move intandem with the Securities Act 
Section 3(b) exemption to prevent future 
discrepancies between the two Acts, the rulemaking 
authority granted to the Commission is also 
designed to add a degree of flexibility to the 
administration of the Trust Indenture Act by 
providing for the possibility of a gradual increase in 
the ceiling.‘ 


Accordingly, the Commission is adopting interim 


rules, effective immediately, pursuant to Sections 
304(a)(8) and 304(a)(9). These rules will establish 
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the ceiling under Sections 304(a)(8) and 304(a)(9) 
at $2,000,000 and $5,000,000 respectively. 


The Commission is also soliciting comment on the 
ceilings established herein before it adopts any final 
rules. The Commission also intends to evaluate the 
ceiling limitations set forth in the exemptive rules 
promulgated under Section 3(b) of the Securities 
Act, particularly in light of the recent legislative 
action in raising the Section 3(b) ceiling,®> and 
believes that the ceilings established under Sections 
304(a)(8) and 304(a)(9) of the Trust Indenture Act 
should be similarly evaluated. Accordingly, the 
Commission has adopted Rules 4a-1 and 4a-2 as 
interim rules to expire on December 31, 1981, 
absent further action by the Commission. The 
Commission invites comment on the $2,000,000 
and $5,000,000 ceilings under the Trust Indenture 
Act. Commentators are asked to focus on the 
prescribed limits established herein as they relate to 
the exemptive rules promulgated under Section 3(b) 
of the Securities Act and Form S-18, the simplified 
registration and reporting form for first time issuers.® 


Procedural Matters 


For the reasons stated above, the Commission 
believes that it is appropriate to adopt interim Rules 
4a-1 and 4a-2, effective until December 31, 1981, in 
view of the enactment of the Small Business 
Investment Incentive Act of 1980. Accordingly, the 
Commission, pursuant to Section 553(b) of the 
Administrative Procedure Act (“APA”), 5 U.S.C. 
553(b), for good cause finds that prior notice and 
comment are not required, and that to provide for 
prior notice and comment is impracticable, 
unnecessary, and contrary to the public interest. In 
addition, the Commission, pursuant to Section 





3S. Rep. No. 958, 96th Cong., 2d Sess., 13 (1980). 


‘As the Senate Committee report indicates, “[B]y 
allowing the Commission to set amounts within the 
prescribed ceiling, an aspect of flexibility that will be 
added to the Trust Indenture Act, Congress can be 
assured that its intent will be consistent with its 
approach to exempting small offerings under 
Section 3(b) of the Securities Act.” /d. at 13. 


5Small Business Investment Incentive Act of 1980, 
§301 (October 21, 1980). 


°17 CFR 239.28. 
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553(d) of the APA, 5 U.S.C. 553(d), finds good cause 
to adopt the foregoing interim rules, effective 
immediately, in view of the recent enactment of the 
Small Business Investment Incentive Act, and the 
necessity of providing the Commission with an 
opportunity to coordinate the levels of exemptions 
available under the Trust Indenture Act with those 
available under the Securities Act. 


TEXT OF RULES 
Part 260 of Chapter II of Title 17 of the Code of 
Federal Regulations is amended by adding 
§§260.4a-1 and 260.4a-2 to read as follows: 


PART 260—GENERAL RULES AND REGULATIONS, 
TRUST INDENTURE ACT OF 1939 


§260.4a-1 Exempted securities under 
304(a)(8). 


section 


The provisions of the Trust Indenture Act of 1939 
shall not apply to any security which has been or is to 
be issued otherwise than under an indenture, but 
this exemption shall not be applied within a period of 
twelve consecutive months to more than $2,000,000 
aggregate principal amount of any securities of the 
same issuer. 


§260.4a-2 Exempted securities under section 
304(a)(9). 


The provisions of the Trust Indenture Act of 1939 
shall not apply to any security which has been or is to 
be issued under an indenture which limits the 
aggregate principal amount of securities at any 
time outstanding thereunder to $5,000,000 or less, 
but this exemption shall not be applied within a 
period of thirty-six consecutive months to more than 
$5,000,000 aggregate principal amount of 
securities of the same issuer. 


xe eK K 


AUTHORITY: The Commission hereby adopts Rules 
4a-1 and 4a-2 pursuant to Sections 304(a)(8) and 
304(a)(9) of the Trust Indenture Act of 1939. [Sec. 
302, Pub. L. 96-477; Secs. 304(a)(8), 304(a)(9), 53 
Stat. 1153; 15 U.S.C. 77ddd(a)(8), 77ddd(a)(9)]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6250/October 23, 1980 


FIXED DOLLAR LIMITATION ON AMOUNT OF 
SECURITIES SOLD PURSUANT TO EXEMPTION 


ACTION: Technical Rule Amendments 


SUMMARY: The Commission is amending Rule 242 
promulgated under Section 3(b) of the Securities 
Act of 1933 to specify a fixed dollar limitation on the 
amount of securities that can be sold thereunder. 
Rule 242 provides an exemption from registration 
for sales of Securities to an unlimited number of 
“accredited persons” as defined in the Rule, and to 
35 additional purchasers. The amendment 
maintains the present limit of $2,000,000 less the 
aggregate gross proceeds from all securities sold 
pursuant to any Section 3(b) exemption, on the 
aggregate offering price of an issue of securities that 
can be sold in reliance on the Rule, and is 
necessitated by recent legislative changes made in 
that Section. 


EFFECTIVE DATE: October 23, 1980. 


FOR FURTHER INFORMATION CONTACT: Paula L. 
Chester, (202) 272-2644, Office of Small Business 
Policy, Division of Corporation Finance, Securities 
and Exchange Commission, 500 North Capitol 
Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: In Securities Act 
Release No. 6180 (January 17, 1980) [45 FR 6362] 
the Commission announced that it was adopting 
Rule 242, a small issue exemptive rule under 
Section 3(b) of the Securities Act of 1933 (the 
“Securities Act”), 15 U.S.C. 77c(b), which allows 
certain corporate issuers to offer and sell up to 
$2,000,000 of their securities in a six-month period 
to an unlimited number of “accredited investors” as 
defined in the Rule, and to 35 other purchasers. As 
adopted, the Rule limits the amount of each issue of 
securities sold pursuant to the rule to the amount 
specified in Section 3(b), which at the time of the 
adoption was $2,000,000. 


The Commission notes, however, that the recently 
enacted Small Business Investment Incentive Act of 


1980, among other things, increased from 
$2,000,000 to $5,000,000 the ceiling on the 
Commission’s authority under Section 3(b) of the 
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Securities Act.! Consequently, absent appropriate 
amendments to the Rule, an issuer could sell up to 
$5,000,000 in a six-month period. However, the 
Commission, in adopting Rule 242, intended that 
offers and sales in reliance on the Rule be limited to 
$2,000,000 in any six-month period, the maximum 
amount allowed under Section 3(b) at that time.? In 
addition, the legislative history of the new statute 
Clearly reflects the Commission’s position that it 
intended to carefully evaluate the ceilings on all of 
the exemptions promulgated pursuant to Section 
3(b), before increasing any limits to the new 
statutory amount. Thus, the Commission is today 
amending paragraph (c) of the Rule to specify the 
dollar amount originally intended in order to 
maintain the status quo pending further review of its 
experience under Rule 242. 


The Commission intends to reconsider the limitation 
on the amount of securities that can be sold under 
Rule 242 and other ceiling limitations set forth inthe 
exemptive rules promulgated under Section 3(b) in 
the near future, particularly in light of recent 
Congressional action in raising the Section 3(b) 
ceiling. The action today, however, is intended to 
maintain the Rule 242 limitations as originally 
intended until such time as the Commission has had 
reasonable opportunity to evaluate the effective- 
ness of the Rule and prescribe appropriate limits 
under the new statutory ceiling. 


Procedural Matters 


For the reasons stated above, the Commission 
believes that it is appropriate to adopt these 
technical amendments to Rule 242 effective 
immediately to retain the fixed dollar limitations 
originally intended to apply under that Rule. 
Accordingly, the Commission, pursuant to Section 
553(b) of the Administrative Procedures Act 
(“APA”), 5 U.S.C. 553(d), finds good cause to adopt 
the foregoing technical amendments to Rule 242 
effective immediately to maintain previously 
established dollar limits under that rule. 


TEXT OF AMENDMENT 
Part 230 of Chapter II of Title 17 of the Code of 


Federal Regulations is amended by amending 
paragraph (c) of §230.242 to read as follows: 


PART 230—GENERAL RULES AND REGULATIONS, 
SECURITIES ACT OF 1933 
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§230.242 Exemption of limited offers and sales by 
qualified issuers. 


(c) Limitation on aggregate offering price of each 
issue. The aggregate offering price of an issue of 
securities of the issuer by a qualified issuer shall not 
exceed $2,000,000, less the aggregate gross 
proceeds from all securities sold pursuant to any 
section 3(b) exemption (other than securities of the 
issuer soid pursuant to an exemption from 
registration provided by Regulation A pursuant to 
any employee plan as defined in paragraph (d)(1) of 
Rule 16b-3 under the Securities Exchange Act of 
1934 which meets the conditions of paragraphs (a) 
through (c) of that rule) six months prior to the 
commencement and during the offering of the issue 
of securities pursuant to this rule. 


xe KK 


AUTHORITY: The Commission hereby adopts the 
amendment to Rule 242 pursuant to Sections 3(b) 
and 19(a) of the Securities Act of 1933. [Secs. 3(b), 
19(a), 48 Stat. 75, 85; sec. 209, 48 Stat 908; 59 Stat. 
167; 84 Stat. 1480; sec. 308(a)(1), (2), (3), 90 Stat. 
56, 57; sec. 18, 92 Stat. 275; sec. 2, 92 Stat. 962; 15 
U.S.C. 77c(b), 77s(a)]. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








‘Small Business Incentive Investment Act, §301 
(October 21, 1980). 


2In the release adopting the rule, the Commission 
noted that the purpose of a certain provision in the 
proposed version of the Rule was to ensure that the 
combined use of Rule 242 and other Section 3(b) 
exemptions would not exceed $2,000,000 in any six- 
month period. The Commission further noted that, 
“consistent with [that] intent, a revision in the final 
Rule requires that the issuer must also subtract from 
the aggregate dollar price ceiling all Section 3(b) 
sales of securities of the issuer made during the 
issue, unless effected pursuant to an employee plan 
under the Regulation A exemption.” See Securities 
Act Release No. 6180 (January 17, 1980) [45 FR 
6362]. 
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SECURITIES ACT OF 1933 
Release No. 6251/October 23, 1980 


REPORT OF SALES OF SECURITIES 
ACTION: Proposed rulemaking. 


SUMMARY: The Commission is publishing for 
comment proposed amendments to Rule 463 and 
related Form SR under the Securities Act of 1933. 
The proposals, if adopted, would extend the 
requirement to file Form SR (Report of the Sales of 
Securities and Use of Proceeds Therefrom) to 
issuers of securities which will be sold by a direct 
distribution or by a best efforts underwriting and 
would reduce the number of reports which must be 
filed regarding a given offering. The proposals would 
also change Form SR to a standardized short-answer 
format, requiring issuers to provide additional 
identifying information and a more detailed 
accounting of offering expenses and the use of 
proceeds. These proposals are intended to provide 
the Commission and investors with more 
meaningful information concerning first-time 
offerings, direct distributions and best efforts under- 
writings. 


DATE: Comments should be submitted on or before 
December 5, 1980. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-860. All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Elizabeth 
Norsworthy, (202) 272-2589, Office of Disclosure 
Policy, Division of Corporation Finance, or Jeffry L. 
Davis (202) 272-2850, Directorate of Economic and 
Policy Analysis, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. 


SUPPLEMENTARY INFORMATION: The 
Commission is proposing amendments to Rule 463 
of Regulation C [17 CFR 230.463] under the 
Securities Act of 1933 (the “Act’”) [15 U.S.C. 77a et 
seq.] and to related Form SR [17 CFR 239.61] 
pursuant to Section 19(a) of the Act. Rule 463 
applies to the first effective registration statement 
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filed under the Act by an issuer and requires such 
first-time registrants to file reports on Form SR 
disclosing the progress of the offering and the use of 
proceeds. Forms SR are required to be filed within 
ten days after the initial three months of the effective 
date of the registration statement and at six-month 
intervals thereafter until the completion or 
termination of the offering, following which a final 
report is filed. 


As discussed in more detail below, proposed Rule 
463 is designed to establish a simplified and 
standardized reporting framework to provide more 
meaningful information to the Commission and 
investors. While the number of issuers required to 
file Form SR would be increased by including issuers 
of direct distributions or best-efforts underwritings 
as well as first-time issuers, the proposal would 
decrease the number of Forms SR which are 
currently required to be filed by an issuer subject to 
the filing requirement. 


Form SR currently requires the issuer to report ina 
narrative format upon the progress of the offering 
and the use of proceeds. The proposed revision 
would require issuers to furnish information in a 
short-answer format so that the data can be easily 
digested by a data processing system. The proposed 
Form would also be expanded to require issuers to 
furnish certain information relating to the offering 
and the securities registered and to provide a more 
detailed accounting of the offering expenses andthe 
use of net proceeds. 


In order to facilitate the comment process, this 
release contains background information, a 
discussion of the purposes for the proposed amend- 
ments and a synopsis. While the synopsis is 
intended to assist in a better understanding of the 
proposals, attention is directed to the text of the 
proposals for a more complete understanding. 


A. Background 


Rule 463 and Form SR, requiring reports by first- 
time registrants of sales of registered securities and 
the use of proceeds therefrom, were adopted nine 
years ago! to enable investors and the Commission 
to obtain follow-up information about first-time 
offerings. At that time, the Commission indicated 





‘See Securities Act Release No. 5141 (April 19, 
1971) [36 FR 7896]. 
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that the following concerns had prompted the 
requirement for such reports: 


(1) In the case of issuers which are not required to 
file periodic reports,? the Commission did not know 
when an offering had commenced and terminated 
and consequently was unable to enforce adequately 
the prospectus delivery and updating requirements 
of Section 4(3)3 and Section 10(a)(3) of the Act.* 


(2) If the Commission and investors were not given 
follow-up information concerning the actual use of 
proceeds from the offering, neither the Commis- 
sion nor investors would be in a position to know 
whether or not the prospectus adequately and 
accurately disclosed the intended use of proceeds.® 


Rule 463 has been amended once since 1971 — in 
1979, at the time of the adoption of Form S-18 [17 
CFR 239.28], a simplified registration statement 
form for small issuers.® At that time, in order to 
correspond to General Instruction B in Form S-18 
permitting filing at a regional office or at the Com- 
mission’s main office, Rule 463 was amended to 
provide that Form SR should be filed at the office 
where the registration statement was filed. 


The proposed amendments to Rule 463 and Form 
SR are intended to facilitate the determination of 
whether an issuer of a direct distribution or a best 
efforts underwriting which is not a first-time offering 
is complying with the prospectus delivery and 
updating requirements of Sections 4(3)’ and 
10(a)(3) of the Act. Even in the case of issuers which 
are required to file periodic reports pursuant to 
Section 12 or 15(d) of the Exchange Act, information 
with respect to the progress of the offering may be 
difficult to obtain in an efficient and timely manner 
from the financial statements contained in quarterly 
and annual reports. 


The proposals are also intended to provide the Com- 
mission and investors with a more understandable 
and detailed accounting of an issuer’s actual use of 
proceeds in order to better evaluate the manner in 
which the intended use of proceeds was disclosed in 
the prospectus. 


If adopted, the proposals will also have two 
tangential effects. They will permit the Commission 
to: (1) assemble a data base relating to first-time 
offerings, direct distributions and best efforts 
offerings with respect to the cost of such offerings 
and the manner in which they are conducted in order 
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to determine more accurately the impact of 
alternative regulatory actions affecting the issuers of 
such offerings; and (2) provide more complete 
information with respect to such offerings in the 
Commission’s annual report. 


B. Synopsis of Proposals 
1. Applicability. 


Rule 463 currently applies only to first-time issuers. 
To enable the Commission to monitor compliance 
with prospectus delivery and updating requirements 
in direct distributions and best efforts offerings, the 
proposed amendments would extend the filing 
requirement to the issuers of such offerings. It 
should be noted that the Rule would also be revised 
to make clear that a successor issuer would succeed 
to the reporting obligation of the prior issuer. 


Rule 463 currently excepts registered investment 
companies, public utility companies filing reports 
with any State or Federal authority and issuers of 
American depository receipts for foreign securities. 





This pertains to issuers which are not subject to the 
reporting requirements of Sections 12 or 15(d) ofthe 
Securities Exchange Act of 1934 (the “Exchange 
Act”) [15 U.S.C. 78a et seq.]. 


Section 4(3) provides that dealers effecting 
transactions in a security registered for the first time 
under the Act must deliver a prospectus to 
prospective customers during the ninety-day period 
following the commencement of the offering. 


‘Section 10(a)(3) provides that if a prospectus is 
used more than nine months after the effective date 
of the registration statement, the information 
contained therein must be no more than sixteen 
months old. 


°See Securities Act Release No. 5130 (February 8, 
1971) [36 FR 3429]. 


®See Securities Act Release No. 6049 (April 3, 1979) 
[44 FR 21562]. 


7Section 4(3) provides that dealers effecting 
transactions in a previously registered security must 
deliver a prospectus to prospective customers 
during a forty-day period following the 
commencement of the offering. 
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While the proposal would continue to except 
registered investment companies and issuers of 
American depository receipts from the filing 
requirement, public utility companies which are 
required to file reports with State or Federal 
authorities would no longer be excepted. 


In addition, proposed Rule 463 would exempt from 
the filing requirement issuers which directly 
distribute securities in certain specialized offerings, 
including securities issued in connection with a 
business combination as defined in Rule 145(a) [17 
CFR 230.145(a)]; pursuant to an employee benefit 
plan; or pursuant to a dividend reinvestment plan. 


2. Filing Procedures 


Form SR is presently required to be filed within ten 
days after the end of the first three-month period 
following the effective date of the registration 
statement and within ten days after the end of each 
six-month period following such three-month 
period. A final report is required to be filed within ten 
days after completion or termination of the offering. 


To minimize possible burdens on issuers and still 
provide timely and meaningful information to 
investors and the Commission, proposed Rule 463 
would require an issuer to file only an initial report if 
the offering extends beyond six months after the 
effective date of the registration statement, asecond 
report after the termination of the offering and a third 
report if substantially all of the proceeds have not 
been applied at the time of the termination of the 
offering. Under the proposed Rule, if an offering 
terminates within six months after the effective date 
of the registration statement and substantially all of 
the offering proceeds are applied prior to or 
promptly after the termination of the offering, only 
one report would be required. To permit issuers 
adequate time to prepare the required information, 
proposed Rule 463 allows an issuer thirty days to file 
these reports. 


Rule 463 presently refers to the “termination” and 
“completion” of the offering without defining those 
terms. In order to clarify the time at which an issuer 
is required to file the second report, the proposals 
refer only to “termination” and define that term as 
the date on which the securities cease to be offered 
for sale. In order to make clear that the third report 
should disclose the final application of the offering 
proceeds, paragraph (c)(2) provides that the term 
“application of substantially all the proceeds of the 
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offering” shall not include the temporary investment 
of proceeds pending final application. 


lf adopted proposed Rule 463 would no longer follow 
the automatic reporting framework of the present 
Rule. Specific comment is requested on whether the 
timing of the filing requirement should be 
predicated upon the passage of six-month intervals 
until the termination of the offering, as currently 
required by the Rule. 


3. Disclosure Requirements 


in order to provide more meaningful information to 
investors and the Commission with respect to public 
offerings by issuers subject to proposed Rule 463, 
proposed Form SR has been substantially revised 
both in terms of the format and the information 
required. Rather than the current narrative format, 
the proposed Form would establish a short-answer 
framework. With respect to disclosure, the proposed 
Form would require: certain identifying and trading 
market data®; information concerning the progress 
of the offering; and disclosure with respect to the use 
of proceeds. 





®Form SR currently requires that the following 
identifying data be given: the name of the registrant 
and the name of the managing underwriter, if any. 


The proposed Form would require the following 
additional information: 


(a) CUSIP number of the issuer (proposed Item 2); 


(b) Standard Industrial Classification (SIC) of the 
issuer (proposed Item 3); 


(c) the effective date of the registration statement 
(proposed Item 4(a)); 


(d) the SEC file number assigned to the registration 
statement (proposed Item 4(b)); 


(e) whether or not the registration statement is the 
first effective registration statement of the issuer 
(proposed Item 4(c)); 


(f) whether or not the issuer is required to file 
periodic reports (proposed Item 5(a)); 


(g) if the issuer is required to file periodic reports, the 
SEC file number assigned to such reports (proposed 
Item 5(b)); 
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Form SR currently requires the issuer to state the 
date the offering commenced; if the offering did not 
commence, the reasons why; the date the offering 
was completed; if the offering was terminated, the 
reasons why; the total amount of securities 
registered, sold and still being offered; and the total 
amount received from the public. In addition to this 
information, the proposed Form requires the issuer 
to report (i) the aggregate offering price of the units 
registered and the aggregate offering price of the 
units sold; (ii) the total amount of securities sold, but 
not delivered, as of the most recent practicable date; 
and (iii) the date on which substantially all of the 
offering proceeds were applied. 


Form SR currently requires the issuer to provide 
“reasonably itemized statement” of the use of 
proceeds (noting in the instructions that expenses 
paid for underwriting discounts and commissions, 
finders’ fees, and expenses paid to or for the 
underwriters should be stated separately) and 
whether the expenses were paid by the issuer or by 
“others” (i.e., selling shareholders). In order to 
provide a complete accounting, the revised Form 
asks the issuer to report the expenses paid by the 
issuer to certain affiliates? and to others in all of the 
expense categories required to be disclosed in Part II 
of the registration statement forms. 


The present Form requires the reporting of every 
purpose for which significant amounts — 
determined by the lesser of $50,000 or 5% of the 


total proceeds — were used (noting in the 
instructions that payments to certain affiliates of the 
issuer should be shown separately), as well as any 
temporary investments. In order to provide more 
precise and detailed information concerning the use 
of proceeds, the revised Form would require that the 
use of proceeds be stated separately for several 
categories, e.g., construction, research, and 
development. These categories reflect the uses of 
proceeds which are most often disclosed in 
prospectuses. As in the current Form, the issuer 
would be required to report, with respect to each 
category, payments to certain affiliates!® and to 
others. 


Finally, the present Form asks the issuer to report 
and explain any deviation in the use of proceeds as 
set forth in the prospectus. In order to reduce 
reporting obligations, the revised Form would 
require the issuer to report only material changes in 
the use of proceeds described in the prospectus. 
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REQUEST FOR COMMENT 


Any interested persons wishing to submit written 
comments on the proposed amendments, as well as 
on other matters which might have an impact on the 
proposals contained herein, are requested to do so. 
Moreover, commentators are urged to address any 
alternatives or modifications which may assist the 
commission in achieving the objectives set forth in 
this release. 


TEXT OF PROPOSALS 


17 CFR Chapter II is proposed to be amended as 
follows: 


PART 230—GENERAL RULES AND REGULATIONS, 
SECURITIES ACT OF 1933 


1. By revising §230.463 to read as follows: 


§230.463 Report of sales of securities and use of 
proceeds therefrom. 


(a) With respect to any effective registration 
statement that is the first effective registration 
statement of the issuer or successor issuer or 





Footnote 8 continued 


(h) the method of distribution of the securities (i.e., 
direct, best efforts, or firm commitment 
underwriting) (proposed Item 9); 


(i) the trading market(s), if any, for the securities 
(i.e., exchange or over the counter) (proposed Item 
10); and 


(j) the type of securities (i.e, debt, equity, 
convertible, limited partnership or other) (proposed 
Item 12). 


°T hese persons include officers, directors or general 
partners of the issuer or their associates, as well as 
persons owning 10% or more of any class of equity 
securities of the issuer and affiliates of the issuer. 
With the exception of general partners, the persons 
specified in the proposal are the same as under the 
current Form. 


10/d, 
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discloses that the securities will be distributed by the 
issuer or discloses that the securities will be 
distributed on a best efforts basis, the issuer or 
successor issuer shall file at the same office of the 
Commission where the registration statement was 
filed five copies of a report on Form SR (§239.61 of 
this chapter) promptly, but not later than thirty days: 


(1) After the date which is six months after the 
effective date of such registration statement unless 
the offering has terminated prior to the end of such 
six month period; 


(2) After the termination of the offering; and 


(3) After the application of substantially all the 
proceeds from the offering unless such application 
has been disclosed in a report filed pursuant to 
paragraph (a)(2) of this section. 


(b) Paragraph (a) of this section shall not apply to 
any effective registration statement for securities to 
be issued in connection with a business 
combination as described in Rule 145(a) 
(§230.145(a) of this chapter); pursuant to an 
employee benefit plan; pursuant to a dividend 
reinvestment plan; as American depository receipts 
for foreign securities; or by any investment company 
registered under the Investment Company Act of 
1940. 


(c) For the purposes of this section: 

(1) The term “termination of the offering” shall mean 
the date on which the securities cease to be offered 
for sale; and 

(2) The term “application of substantially all the 
proceeds of the offering” shall not include the 
temporary investment of proceeds pending final 
application. 


PART 239—FORMS PRESCRIBED UNDER THE 
SECURITIES ACT OF 1933 


2. By revising §239.61 to read as follows: 


§239.61 Form SR, report of sales of securities and 
use of proceeds therefrom. 
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SEC USE ONLY 
Filing Date 


Day Mo. Year 
Oo Oo Oo 


U.S. SECURITIES AND EXCHANGE COMMISSION 
WASHINGTON, D.C. 20549 


REPORT OF SALES OF SECURITIES 
AND THE USE OF PROCEEDS THEREFROM 
FIRST O 


SECONDO '- THIRDO 


Day Mo. Year Day Mo. Year 
For Period 


From Oo Oo Oo TO Oo Oo oO 
General Instructions 


A. Answer every item by entering the information requested in the 
boxes or blanks provided. If an item is inapplicable or the answer 
is in the negative, so state. If additional space is required, 
continue the answer on the attached sheet. Where the number of 
boxes provided for an answer exceed the number of digits 
contained in that answer, zero(es) should be entered in the left- 
most box(es). For example, if two boxes are provided for entering 
the month of the year and the 6th month is to be entered, the entry 
should appear as [0][6]. 


B. No fee is required to be paid to the Commission in connection 
with the filing of this report. 


C. If the report is filed by a successor issuer, the items should be 
answered with respect to that successor issuer. For example, in 
response to Item 3, the SIC code of the successor, not the 
predecessor, issuer should be given. 


1. (a) Name of issuer 








(b) Name of successor issuer, if any 








2. (a) Has the issuer been assigned a CUSIP number? YesONoO 
(b) If yes, specify the first six (6) digits. DOOOOO 


3. Indicate the issuer’s Standard Industrial Classification (SIC) at 
the 3 digit level. OOO 


4. (a) What was the effective date of the registration statement for 
which this report is filed? Day Mo. Year 
Oo oO Oo 


(b) Indicate the SEC file number assigned to that registration 
statement. 200000 


Volume 21, No. 4, November 4, 1980 





(c) Was that registration statement the first effective registration 
statement of the issuer or successor issuer? Yes O NoO 


5. (a) Has the issuer filed any periodic reports pursuant to Section 
12 or 15(d) of the Securities Exchange Act of 1934? YesONoO 


(b) If yes, indicate the SEC file number assigned to such periodic 
reports.0-O000 

6. (a) Date offering commenced. Day Mo. Year 
oO Oo oO 
(b) Date offering terminated. Day Mo. Year 
a] o Oo 


(c) Date substantially all of the offering proceeds were applied. 
Day Mo. Year 
oO oO oO 


7. (a) Did the offering terminate prior to the sale of any securi- 
ties? YesO NoO 


CREE MOSs GECIIY DFIGIYS 5.6.6. sca occu nev so-sinewulew nee asmne esc 


NOTE: If the offering terminated prior to the sale of any securities, 
the registration statement should be withdrawn pursuant to Rule 
477, and Items 8 through 19 need not be answered. 


8. (a) Did the offering terminate prior to the sale of all of the 
securities registered? Yes O NoO 


CBW Verse SANGIN DUNG, o:5:016 40 cee pncetieceaadavetcunwebese 


9. Indicate the method of distribution of the securities registered. 


Directly 0 
by Issuer 


Best Efforts 0 
Underwriting 


Firm Commitment 0 
Underwriting 


10. Name of managing underwriters, if any. 


11. (a) Indicate the trading market(s) (if any) for the securities 
registered: 


National 
Securities 
Exchange 0 


Over-the- 


Counter 0 Other O 


(b) If traded over-the-counter, are the registered securities listed 
on NASDAQ? Yes O NoO 


(c) If “other” is indicated in response to (a), explain briefly. ... 
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12. (a) Indicate the type of securities registered. 


Date 0 Equity 0 Convertible 0 
Other (e.g. 
investment 


contract) 0 


Limited 
Partnership O 


(b) If “convertible” or “other,” describe briefly 


13. Indicate below the number and aggregate offering price of 
units of securities registered and sold: 


Aggregate 

Offering 
Number Price of Number 
of Units Units of Units 
Registered Registered Sold 


Aggregate 
Offering 
Price of 
Units Sold 


$ $ 








Limited Part- 
nership .... 





Convertible . 








$ | Pe 





14. Total amount of securities sold, but not delivered, as of the 
most recent practicable date: $ 


15. Total amount received from the sale of the securities 
registered (excluding amount received for the accounts of selling 
security holders): $. 


16. Indicate below the amount of expenses incurred for the 
account of the issuer for each of the following purposes: 


Direct or indirect 
payments to of- 
ficers, directors, 
general partners of 
the issuer or their 
associates; to per- 
sons owning 10 
percent or more of 
any class of equity 
securities of the 
issuer; and to af- 
filiates of the 
issuer. 


Payments 
to others. 
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(A) 


a. Underwriting Discounts 
and Commissions $ 





b. Finders’ Fees $ 





c. Expenses Paid to or 
for the Underwriters 





d. Registration Fees 





e. State Taxes and Fees, 
including Blue Sky Fees $ 





f. Trustees’ and Transfer 
Agents’ Fees $ 





g. Printing and Engraving 
Costs 








i. Accounting Fees 





$ 
h. Legal Fees $ 
$ 
$ 


j. Engineering Fees 





k. Premium (or increase 
in premium) paid for 
liability insurance 





|. Other Expenses 
(identify) 











Total Expenses: 





17. Net proceeds to the issuer after above expenses: $___ 


18. Indicate below the amount of the net proceeds to the issuer 
used or to be used for each of the following: 


Direct or indirect 
payments to of- 
ficers, directors, 
general partners of 
the issuer or their 
associates; to per- 
sons owning 10 
percent or more of 
any class of equity 
securities of the 
issuer; and to af- 
filiates of the 
issuer. 


Payments 
to others. 
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(A) 


a. Construction of plant, 
building and facilities $ 





b. Purchase and installa- 
tion of machinery and 
equipment 





c. Purchase of real estate 





d. Acquisition of other 
businesses 





e. Repayment of in- 
debtedness 





f. Salaries and fees 





g. Research and de- 
velopment 





h. Raw materials, in- 
ventory and supplies 





i. Exploration 





j. Selling, advertising and 
other sales promotion 





k. Temporary invest- 
ment—specify 














‘ Balance of cash proceeds 


on hand: Fee 


19. (a) Do the above disbursements represent a material change 
in the use(s) of proceeds described in the prospectus? YesONoO 


CD) TRVES OXBIaIN DHEUM << Siclsk brencrarisiet adn cao atehd os 2 eke 


Signature After due inquiry and to the best of my knowledge and 
belief, | certify that the information set forth in this statement is 
true, complete and correct. 





(Date) (Signature) 


Volume 21, No. 4, November 4, 1980 





The original report shall be signed by an executive officer or 
general partner of the issuer or his/her authorized representative. 
If the report is signed on behalf of a person by his/her authorized 
representative, evidence of the representative's authority to sign 
on behalf of such person shall be filed with the report. The name 
and any title of the person who signs the report shall be typed or 
printed beneath his/her signature. 


Attention: Intentional misstatements or omissions of facts 
constitute Federal criminal violations (See 18 U.S.C. 1001). 


FORM SR CONTINUATION SHEET 
Item of Form 


Identify 


[Sec. 19(a), 48 Stat. 85; Sec. 209, 48 Stat. 908; 15 
U:S.C. 77s (a).]. 


AUTHORITY 


These amendments are being proposed pursuant to 
Section 19(a) of the Securities Act of 1933. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17222/October 17, 1980 


SEE 


SECURITIES ACT OF 1933 
Release No. 6248/October 17, 1980 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17223/October 17, 1980 


A notice has been issued giving interested persons 
until November 7, 1980 to comment on the 
application of GOLDEN NUGGET, INC. to withdraw 
its common stock ($.833 par value) from listing and 
registration on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17224/October 17, 1980 


A notice has been issued giving interested persons 
until November 7, 1980 to comment on the 
applications of the Midwest Stock Exchange, 
Incorporated for unlisted trading privileges in three 
stocks which are listed and registered on one or 
more other national securities exchanges and are 
reported on the consolidated transaction reporting 
system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17225/October 17, 1980 


A notice has been issued giving interested persons 

until November 7, 1980 to comment on the 

applications of the Philadelphia Stock Exchange, 

Inc. for unlisted trading privileges in three stocks 

which are listed and registered on one or more other 

national securities exchanges and are reported on. 
the consolidated transaction reporting system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17226/October 17, 1980 


NOTICE OF FILING OF AMENDED PROPOSED RULE 
CHANGE BY NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC. 


File No. SR-NASD-79-12 
The National Association of Securities Dealers, Inc. 
(the “NASD” or the “Association”) on October 8, 


1980, submitted under Rule 19b-4 an amended 
proposed rule change to revise Schedule G under 
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Article XVIII of the NASD By-laws. The proposed rule 
change was originally filed on October 19, 1979. 
Notice of the proposed rule change was given by a 
Commission Release, Securities Exchange Act 
Release No. 16426 (December 18, 1979), and by 
publication in the Federal Register (44 FR 75542 
(1979)). The amended proposed rule change alters 
certain sections of the proposed change in the 
language and format of Schedule G, which sets forth 
procedures for reporting over-the-counter 
transactions in listed securities that are required to 
be reported to the Consolidated Tape, by eliminating 
the section dealing with block transactions and by 
clarifying that “riskless” principal transactions, 
including both over-the-counter and exchange- 
executed trades, should be reported as single 
transactions in all instances, with those containing 
exchange-executed transactions reported solely by 
the exchange. ScheduleG has also been amended to 
conform with the revisions approved on July 7, 1980 
by the Commission in Securities Exchange Act 
Release No. 16960 (File No. SR-NASD-80-3). 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 20, 1980. In order to assist the Commission 
in determining whether to approve the amended 
proposed rule change or to institute proceedings to 
determine whether the amended proposed rule 
change should be disapproved, interested persons 
are invited to submit written data, views and 
arguments concerning the submission within 21 
days from the date of publication in the Federal 
Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-NASD-79-12. 


Copies of the submission, all subsequent 
amendmernrts, all written statements with respect to 
the amended proposed rule change which are filed 
with the Commission, and of all written 
communications relating to the proposed rule 
change between the Commission and any person, 
other than those which may be withheld from the 
public in accordance with the provisions of 5 U.S.C. 
§552, will be available for inspection and copying at 
the Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
and of any subsequent amendments will also be 
available at the principal office of the above- 
mentioned self-regulatory organization. 
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For the Commission, by the Division. of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17227/October 17, 1980 


In the Matter of 


PHILADELPHIA STOCK EXCHANGE 
17th Street and Stock Exchange Place 
Philadelphia, PA 19103 


(SR-Phix-80-18) 
ORDER APPROVING PROPOSED RULE CHANGE 


On August 8, 1980, the Philadelphia Stock 
Exchange, Inc. (“Phix”) filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”) 
and Rule 19b-4 thereunder, copies of a proposed 
rule change to amend Articles IV, V, VIII, X, Xl and 
XVIII of the Phix By-laws. The amendments, among 
other things, vest the authority for disciplinary 
actions, including enforcement, prosecution andthe 
imposition of sanctions, in the Business Conduct 
Committee and a newly created Hearing Committee. 
The amendments also would abolish the Member 
Firms Committee, establish a Marketing Committee 
as a standing committee, and change the size and 
composition of standing committees. 


Notice of the proposed rule change together withthe 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 17090, 
August 25, 1980) and by publication in the Federal 
Register (45 FR 57804, August 29, 1980). All written 
statements with respect to the proposed rule change 
which were filed with the Commission and all written 
communications relating to the proposed rule 
change between the Commission and any person 
were considered and (with the exception of those 
statements or communications which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552) were made available to 


the public at the Commission’s Public Reference 
Room. 


Volume 21, No. 4, November 4, 1980 





The Commission finds that the proposed rule 
changes are consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to national securities exchanges. In 
particular, the proposed amendments would 
enhance the exchange’s ability to comply with its 
statutory obligations to enforce compliance with the 
Act, the rules and regulations thereunder and its own 
rules; to discipline its members and their associated 
persons for rule violations in an appropriate manner 
with fitting sanctions; and to provide fair procedures 
for discipline in accordance with Section 6(b)(1), (6) 
and (7), respectively. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17228/October 20, 1980 


Admin. Proc. File No. 3-5894 
In the Matter of 
DENNIS S. TINSKY 


FINDINGS AND ORDER 
SANCTIONS 


IMPOSING REMEDIAL 


In these broker-dealer proceedings under the 
Securities Exchange Act of 1934 (“Exchange Act”) in 
In the Matter of Remit Securities, Ltd., et al.', 
respondent Dennis S. Tinsky (“Tinsky”), president of 
Remit Securities, Ltd. and a resident of Miami, 
Florida, has submitted an Offer of Settlement which 
the Commission has determined to accept. Solely for 
the purposes of this proceeding and any other 
proceeding which may be brought by the 
Commission or any other governmental or self- 
regulatory body pursuant to specified sections of the 
Exchange Act, respondent Tinsky consents to 
findings by the Commission: 


(1) without admitting or denying the allegations in 
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the Order for Proceedings and the findings herein, 
that he: 


(a) wilfully violated and wilfully aided, abetted, and 
induced violations of Section 17(a) of the Securities 
Act of 1933, and Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder in connection with the 
offer, purchase and sale of the common stock of 
Anglo American Properties, Inc. and Sunny Land 
Tours, Inc.; and 


(b) wilfully aided and abetted violations of Sections 
15(b), 17(a) and 17(f) of the Exchange Act and Rules 
15b3-1, 17a-3, 17a-11 and 17f-2 thereunder, and 
Section 7(c) of the Exchange Act and Regulation T 
promulgated thereunder by the Board of Governors 
of the Federal Reserve System; and 


(2) that he was permanently enjoined from further 
violations of Sections 5(a), 5(c) and 17(a) of the 
Securities Act, and Section 10(b) of the Exchange 
Act and Rule 10b-5 thereunder in SEC v. John P. 
Galanis, et al., 78 Civil 0259 (MEF) (S.D.N.Y. 1978). 


In view of the foregoing, it is in the public interest to 
impose the sanction specified by respondent Tinsky 
in his Offer of Settlement. 


REMEDIAL SANCTION 


Accordingly, IT |S ORDERED that respondent Tinsky 
be, and he hereby is, barred from association with 
any broker-dealer, provided that one year from the 
effective date of this Order, respondent Tinsky may 
apply to the Commission to become reassociated in 
a non-proprietary, non-supervisory capacity, with his 
duties limited to the sale of tax shelter investments, 
upon a showing that he will be properly supervised. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








‘In the Matter of Remit Securities, Ltd., Dennis S. 
Tinsky and Hyman Sutnick, Admin. Proc. File No. 3- 
5894. See Securities Exchange Act Release No. 
16700, 19 SEC Docket 997 (March 26, 1980). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17229/October 20, 1980 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 735/October 20, 1980 


In the Matter of 


FINANCIAL PRINCIPLES CO., INC. 
(801-10759) 

MELVIN RAY HASSELL 

DANNY RAY HASSELL 


ORDER INSTITUTING PUBLIC PROCEEDINGS AND 
FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


The Commission deems it appropriate that public 
proceedings be instituted pursuant to Sections 
15(b) and 19(h) of the Securities Exchange Act of 
1934 (Exchange Act) and Section 203(e) and 203(f) 
of the Investment Advisers Act of 1940 (Advisers 
Act) with respect to Financial Principles Co., Inc. 
(FPCI), a registered investment adviser located in 
Dallas, Texas; Melvin Ray Hassell (M. Hassell) 
president and director of FPCl; and Danny Ray 
Hassell (D. Hassell), secretary-treasurer of FPCI. At 
all times relevant hereto, M. Hassell and D. Hassell 
were persons associated with a registered broker- 
dealer which was a member of the National 
Association of Securities Dealers. 


In anticipation of these proceedings, FPCI, M. 
Hassell and D. Hassell have submitted a joint Offer of 
Settlement (Offer) which the Commission has 
determined to accept. Under the terms of their joint 
offer, FPCI, M. Hassell and D. Hassell, solely for the 
purpose of these proceedings and without admitting 
or denying the allegations and findings contained 
therein, consent to the findings and order of the 
Commission imposing remedial sanctions set forth 
below. 


Accordingly, IT S ORDERED that such proceedings 
pursuant to Sections 15(b) and 19(h) of the 
Exchange Act and Section 203(e) and 203(f) of the 
Advisors Act be, and they hereby are, instituted. 


On the basis of this Order Instituting Public 
Proceedings (Order) and the joint Offer of 
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Settlement submitted by FPCI, M. Hassell and D. 
Hassell, the Commission makes the following 
findings: 


During the period from on or about October, 1976, 
through December, 1978, FPCI, M. Hassell and D. 
Hassell wilfully violated, and wilfully aided and 
abetted violations of Section 15(a) of the Exchange 
Act in that FPCI, M. Hassell and D. Hassell, while 
acting as brokers and dealers, made use of the mails 
and means and _ instrumentalities of interstate 
commerce in effecting transactions in and induced 
and attempted to induce the purchase and sale of, 
securities, without being registered in accordance 
with Section 15(b) of the Exchange Act. These 
securities were offered and sold to at least 175 
investors for proceeds in excess of $2.4 million. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the joint Offer. 
Accordingly, IT IS ORDERED that effective on the 
second Monday after the date of this Order: 


1. FPCI, M. Hassell and D. Hassell be censured. 


2. FPCl, M. Hassell and D. Hassell comply within 30 
days of the entry of this Order with the following 
voluntary undertakings contained in their joint Offer 
of Settlement, intended to prevent a recurrence of 
the violations of federal securities laws discussed 
above: 


A. FPCI will not offer, sell, purchase, or induce or 
attempt to induce the purchase or sale of any 
security unless FPCI is registered with the 
Commission as a broker-dealer and is a member of 
the National Association of Securities Dealers, Inc. 
(“NASD”); 


B. M. Hassell and D. Hassell or each of them, while 
engaged in the business of effecting transactions in 
securities for'their own accounts or for the accounts 
of others, will not offer, sell, purchase, or induce or 
attempt to induce the purchase or sale of any 
security unless they are associated with a broker or 
dealer which is registered with the Commission and 
is a member of the NASD; 


C. FPCI, M. Hassell and D. Hassell or each of them, 
while engaged in the business of effecting 
transactions in securities for their own accounts or 
for the accounts of others, will not purchase or sell 
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any security unless such purchase or sale is 


recorded in the appropriate books and records 
required to be maintained by a registered broker- 
dealer pursuant to Section 17(a) of the Exchange Act 
and Rule 17a-3 thereunder; 


D. Paragraphs A, B and C above shall not apply tothe 
offer, purchase or sale of any investment vehicle by 
FPCI, M. Hassell and D. Hassell or each of them, if 
prior to such offer, purchase or sale a written opinion 
of counsel is obtained reflecting that such 
investment vehicle is not a security within the 
meaning of Section 2 of the Securities Act of 1933, 
as amended, or Section 3 of the Exchange Act, as 
amended; 


E. FPCI, M. Hassell and D. Hassell or each of them 
shall maintain all such opinions of counsel as 
required by paragraph D above for a three year 
period after the date of their issue and shall make 
such opinions available to the staff of the 
Commission upon request; and 


F. Each year on the anniversary of the entry of this 
Order, for a period of three years, FPCI, M. Hassell 
and D. Hassell will provide the staff of the 
Commission with an affidavit stating that they have 
fulfilled these undertakings during the course of the 
past year. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17230/October 20, 1980 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE NEW YORK 
STOCK EXCHANGE, INC. 


File No. SR-NYSE-80-39 


The New York Stock Exchange, Inc. (“NYSE”) 
submitted, on October 6, 1980, a proposed rule 
change under Rule 19b-4 to increase from $35,000 
to $50,000 per year, the dues payable to the 
Exchange by physical access annual members and 
to increase from $13,500 to $18,500 per year the 
dues payable to the Exchange by electronic access 
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annual members. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 (“Act”). At any time within 
sixty days of the filing of such proposed rule change, 
the Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 20, 1980. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NYSE-80-39. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17231/October 20, 1980 


REGULATION OF CLEARING AGENCIES 


ACTION: Extension of date by which clearing 
agencies are required to file Form CA-1 and related 
materials. 


SUMMARY: On June 17, 1980 the Commission 
announced the publication of standards that the 
Division of Market Regulation will use in reviewing 
applications for registration as a clearing agency in 
accordance with Section 17A(b)(3) of the Securities 
Exchange Act of 1934. Notice of the standards was 
given by Securities Exchange Act Release No. 16900 
(June 17, 1980), 45 FR 41920 (June 23, 1980). That 
release also requested that by October 31, 1980, 
each clearing agency currently temporarily 
registered with the Commission submit a new Form 
CA-1, 17 CFR §249b.200, amendments to its current 
rules to comply with the standards set forth in the 
release, and, if appropriate, alternative approaches 
to the standards that satisfy the statutory criteria 
contained in Section 17(A)(b)(3) or exemptive 
requests from such statutory criteria. Because 
several clearing agencies have indicated that they 
anticipate difficulty in submitting all of the 
requested material by the October 31, 1980 
deadline, the Commission is extending the time for 
submitting the requested material until December 
15, 1980. 


EFFECTIVE DATE: October 20, 1980. 


FOR FURTHER INFORMATION CONTACT: JoAnn 
Carpenter, Esq., Division of Market Regulation, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549, (202) 272- 
2902. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17232/October 21, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 
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File No. SR-CBOE-80-25 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on October 14, 1980, a 
proposed rule change under Rule 19b-4 which 
provides that, in specified circumstances, an 
options order transmitted by a marketmaker from off 
the floor of the exchange which either results in a 
closing transaction or which provides a bona fide 
hedge of an open options position in the 
marketmaker’s account is deemed to be initiated on 
the floor of the exchange and shall count as a 
marketmaker transaction. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 27, 1980. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CBOE-80-25. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and ail written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17233/October 21, 1980 


In the Matter of Applications of the 
MIDWEST STOCK EXCHANGE, INCORPORATED 


For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATIONS 
FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange, Incorporated (“MSE”) 
has filed applications with the Commission pursuant 
to Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another 
national securities exchange: 


Modular Computer Systems, Inc. 

Common Stock, Par Value $.05 (File No. 7-5737) 
Source Capital, Inc. 

Common Stock, Par Value $1 (File No. 7-5738) 
Howell Corporation 

Common Stock, Par Value $1 (File No. 7-5739) 
Howell Petroleum Corporation 

Common Stock, Par Value $1 (File No. 7-5740)! 


The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
MSE is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject securities, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
securities should contribute to pricing efficiency 
and to ensuring that transactions on the MSE are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of these applications would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
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Commission further finds that approval of the MSE 
applications will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT ISORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the applications for 
unlisted trading privileges on the Midwest Stock 
Exchange, Incorporated in the above named 
securities are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17234/October 21, 1980 


An order has been issued granting the application of 
the New York Stock Exchange, Inc. to strike the 
American Depository Shares of DELTEC INTERNA- 
TIONAL LIMITED from listing and registration 
thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17235/October 21, 1980 


An order has been issued granting the application of 
HOWELL PETROLEUM CORPORATION to withdraw 
its common stock ($1 par value) from listing and 
registration on the American Stock Exchange, Inc. 








1Notice of these applications was given by 
publication in the Federal Register. 45 FR 65376 
(October 2, 1980). The Commission has received no 
comments with respect to these applications. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17236/October 22, 1980 


In the Matter of 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


PACIFIC STOCK EXCHANGE INCORPORATED 
301 Pine Street 
San Francisco, California 94104 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 

1735 K Street, N.W. 

Washington, D.C. 20006 


File Nos. 
SR-CBOE-80-5 
SR-Amex-80-8 
SR-PSE-80-5 
SR-PhIx-80-9 
SR-NASD-80-13 


ORDER APPROVING PROPOSED RULE CHANGES 


|. Introduction 


The self-regulatory organizations (“SROs”) listed 
above each have filed with the Commission, 
pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1), (the 


“Act”) and Rule 19b-4 thereunder, copies of 
proposed rule changes to rescind their respective 
“restricted” options rules.! In general, subject to 
certain exceptions for covered writing transactions, 
spread transactions and the purchase of puts offset 
by long positions in the underlying security, the 
restricted options rules prohibit customers and non- 
marketmaker members from entering opening 
transactions in any series of options as to which, as 
of the close of trading on the previous day, (1) the 
exercise price of the option was more than $5 out-of- 
the-money and (2) the closing price of the option was 
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less than $.50 per share.’ Adoption of the restricted 
options rules was premised on concerns as to 
whether trading in deep-out-of-the-money options 
served a legitimate economic purpose and, more 
importantly, whether it was suitable for most public 
customers, in view of the high probability that such 
options would expire worthless. 


Il. Discussion 


The Commission’s Special Study of the Options 
Markets reviewed the impact of the restricted 
options rules on the options trading markets and 
addressed the desirability of eliminating the rules.* 
The Options Study found that as the options trading 
markets have expanded new uses for restricted 
options have developed. Numerous market 
professionals indicated that such options could be 
utilized effectively in various ways as a part of 
prudent and viable investment strategies — for 
example, the purchase of deep-out-of-the-money 





'The SROs filed their proposed rule changes with the 
Commission on the following dates: (1) Chicago 
Board Options Exchange, Incorporated (“CBOE”) 
(SR-CBOE-80-5), filed April 4, 1980; (2) American 
Stock Exchange, Inc. (‘Amex’) (SR-Amex-80-8), 
filed April 23, 1980; (3) Pacific Stock Exchange 
Incorporated (“PSE”) (SR-PSE-80-5), filed May 13, 
1980, amended September 2, 1980; (4) 
Philadelphia Stock Exchange, Inc. (“PhIx’’) (SR-PhIx- 
80-9), filed April 23, 1980; (5) National Association 
of Securities Dealers, Inc. (“NASD”) (SR-NASD-80- 
13), filed July 18, 1980. Notice of the exchanges’ 
proposed rule changes was given by a single 
Commission release, Securities Exchange Act 
Release No. 16809, May 15, 1980, and by 
publication in the Federal Register, 45 FR 34093, 
May 21, 1980. Notice of the proposed rule change by 
the NASD was given by Commission release, 
Securities Exchange Act Release No. 17027, July 30, 
1980, and by publication in the Federal Register, 45 
FR 51972, August 26, 1980. No comments were 
received with respect to the rule filings. 


2CBOE Rule 4.17; Amex Rule 910; Rule VI, Section 
11; Phix Rule 1046; NASD Section 8 of Appendix Eto 
Article Ill, Section 33 of the Rules of Fair Practice. 


3See Report of the Special Study of the Options 
Markets to the Securities and Exchange 
Commission, 96th Cong., lst Sess. at 193-195 
(Comm. Print 1978) (“Options Study”). 
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calls with a small percentage of an investor's funds 
while placing the remainder in money market 
instruments, or the utilization of spreads involving 
the purchase of several restricted options for each 
lower strike price option held. 


The Options Study also found that the restricted 
options rules result in pricing inefficiencies and a 
loss of market liquidity for some options series. 
When previously unrestricted options become 
restricted, individuals with positions in such options 
are left with a limited market since a large number of 
potential buyers and sellers are barred from the 
marketplace. 


The Options Study balanced these factors against 
the primary objective of the rules; /.e., the protection 
of investors who may not fully appreciate the risks 
involved in such options. The Options Study 
concluded that its recommendations to enhance 
customer suitability rules and the _ internal 
procedures of broker-dealers may ameliorate these 
concerns and, at a future date, permit elimination of 
the restricted options rules. Accordingly, the Options 
Study recommended that “the Division of Market 
Regulation. .consider the elimination of the 
restricted options rules as soon as the overall 
effectiveness of the Options Study’s suitability 
recommendations can be evaluated.” 


Ill. Conclusion 


Although the Options Study found that deep-out-of- 
the-money options can be utilized as part of 
conservative and prudent investment strategies, the 
Commission continues to believe that certain more 
common uses of deep-out-of-the-money options 
(e.g., the simple purchase or sale of such options) 
can be among the most risky and speculative of all 
trading strategies and, thus, are not suitable for most 
public customers, either because customers do not 
fully understand the risks of positions in deep-out-of- 
the-money options or cannot financially bear those 
risks. In response to the Options Study’s 
recommendations, the SROs have adopted new 
options suitability rules and broker-dealer super- 
visory procedures, and have enhanced their broker- 
dealer examinations. While sufficient time has not 
passed yet to permit a complete evaluation of the 
overall effectiveness of these rules and procedures, 
the Commission and the SROs have taken additional 
measures to assure the effectiveness of these new 
rules as they relate to deep-out-of-the-money 
options. At the Commission’s request, the SROs have 
undertaken measures designed to assure that their 
member firms understand the application of and 
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comply with the new suitability rules with respect to 
transactions in deep-out-of-the-money options. The 
SROs have prepared a joint educational circular 
which sets forth member firm obligations with 
respect to recommending transactions in deep-out- 
of-the-money options. In addition, each SRO has 
undertaken to focus specifically during its broker- 
dealer examinations on trading in such options as 
part of its exam module for suitability. 


Moreover, the Commission will enhance oversight of 
trading in deep-out-of-the-money options by (1) 
monitoring SRO broker-dealer examinations in 
connection with the Commission’s Office of 
Inspections compliance program and (2) giving 
transactions in deep-out-of-the-money options 
special scrutiny during the Commission’s broker- 
dealer examinations. Of course, should the 
Commission find that the measures that have been 
taken are inadequate to prevent abuses in the selling 
of deep-out-of-the-money options, the Commis- 
sion would take appropriate remedial action. 


Given this regulatory environment, the Commission 
finds that the proposed rule changes are consistent 
with the requirements of the Act and the rules and 
regulations thereunder applicable to national 
securities exchanges and a registered securities 
association, and in particular, the requirements of 
Sections 6 and 15A, and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule changes be, and they hereby are, 
approved.® 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘Id. at 195. 


5To coincide with the effective date of the 1980 
prospectus of the Options Clearing Corporation, 
which will reflect the rescission of the SROs’ 
restricted options rules, the SROs each have 
indicated that they intend to continue in effect the 
prohibitions contained inthe restricted options rules 
until October 31, 1980 by using their general 
authority to restrict options transactions. See, e.g., 
CBOE Rule 4.16 and Amex Rule 909. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17237/October 22, 1980 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


PACIFIC STOCK EXCHANGE INCORPORATED 
301 Pine Street 
San Francisco, California 94104 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


File Nos. 
SR-Amex-80-23 
SR-CBOE-80-22 
SR-PSE-80-15 
SR-PhIx-80-21 


ORDER APPROVING PROPOSED RULE CHANGES 


|. Introduction 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1), (the 
“Act”) and Rule 19b-4 thereunder, the above- 
mentioned options exchanges filed with the 
Commission copies of proposed rule changes! to 
amend their position limit rules to increase from 
1,000 to 2,000 contracts the aggregate position that 
can be maintained in put and call options on the 
same side of the market on the same underlying 
security? and to amend their exercise limit rules to 
increase from 1,000 to 2,000 the number of 
contracts of a given class of options that can be 
exercised within any period of five consecutive 
business days.? 


Notice of each of the proposed rule changes together 
with the terms of substance of the proposed rule 
changes was given by publication of a Commission 
release’ and by publication in the Federal Register.® 
All written statements with respect to the proposed 
rule changes which were filed with the Commission 
and all written communications relating to the 
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proposed rule changes between the Commission 
and any person were considered and (with the 
exception of those statements or communications 
which may be withheld from the public in 
accordance with the provisions of 5 U.S.C. 552) were 
made available to the public at the Commission's 
Public Reference Room. 


Il. Discussion 


The position limit rules, in combination with the 
exercise limit rules, are designed principally to 
minimize the manipulative potential inherent in 
large options positions and to prevent the accumula- 
tion of large options positions that, if exercised 
against uncovered writers, could affect the price of 
the underlying security by necessitating purchases 
in the underlying market to satisfy delivery 





The proposed rule changes were filed with the 
Commission on the following dates: American Stock 
Exchange, Inc. (“Amex”), August 28, 1980, 
amended September 29, 1980; Chicago Board 
Options Exchange, Incorporated (“CBOE”), 
September 8, 1980, amended September 15, 1980; 
Pacific Stock Exchange Incorporated (“PSE”), 
September 2, 1980, amended September 30, 1980; 
Philadelphia Stock Exchange, Inc. (“PhIx”), 
September 2, 1980, amended September 16, 1980. 


Position limits are set forth in the following options 
exchange rules: Amex Rule 904; CBOE Rule 4.11; 
PSE Rule VI, Sec. 5; Phix Rule 1001. 


3Exercise limits are set forth in the following options 
exchange rules: Amex Rule 905; CBOE Rule 4.12; 
PSE Rule VI, Sec. 6, Phix Rule 1002. 


4Notice by publication of a Commission Release was 
given as follows: Amex, Securities Exchange Act 
Release No. 17121, September 5, 1980; CBOE, 
Securities Exchange Act Release No. 17148, 
September 12, 1980; PSE, Securities Exchange Act 
Release No. 17147, September 12, 1980; Phix, 
Securities Exchange Act Release No. 17146, 
September 12, 1980. 


5Notice by publication in the Federal Register was 
given as follows: Amex, 45 FR 60523, September 12, 
1980; CBOE, 45 FR 62597, September 19, 1980; 
PSE, 45 FR 62241, September 18; 1980; Phix, 45 FR 
62245, September 18, 1980. 
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requirements. In addition, position limit rules limit 
the financial exposure of market participants. 


The Special Study of the Options Market (“Options 
Study’”)® made several observations concerning the 
effects of the position limit rules on the options 
market. In particular, the Options Study noted that 
current position limits have restricted the use of 
options by institutional investors because they are 
prevented from writing calls or buying puts on more 
than 100,000 shares of a particular stock.’ In this 
regard, the Options Study suggested that existing 
position limits do not provide sufficient risk limiting 
potential for institutional investors. The Options 
Study also indicated that the impact of position 
limits on proprietary trading by member firms may 
impair market liquidity. Member firm proprietary 
options activities, such as hedging block positioning 
activities and various forms of arbitrage, may easily 
involve 1,000 contracts, thereby precluding further 
proprietary participation in options that may be 
beneficial to market liquidity. Accordingly, the 
Options Study recommended that: 


The Division of Market Regulation should undertake 
a complete review of the position limit rules of the 
options exchanges. This review should include: (1) 
the possibility of eliminating position limit rules, 


(2) the feasibility of relaxing position limit rules for 
(a) all market participants, (b) for accounts which 
hold fully paid, freely transferable securities or (c) 
for “hedged” positions, and (3) whether exemptions 
from the rules should be granted to options 
specialists and, if so, under what circumstances.® 


In lieu of the comprehensive study of position limits 
suggested by the Options Study, the Commission 
believes it would be more appropriate for the options 
exchanges to experiment with positon limits by 
increasing the ceiling from 1,000 to 2,000 options 
contracts.? On balance, the Commission believes 
that such an increase at this time is not an 
unacceptable first step in the reconsideration and 
modification of the current rules. As noted above, 
there is substantial reason to believe that the current 
ceiling serves to constrict significantly the options 
activities of certain market professionals and 
institutions, possibly to the detriment of market 
depth and liquidity. In addition, the Commission 
believes that the surveillance capabilities of the 
options exchanges with respect to large options 
positions. should minimize the possibility of 
manipulation. Finally, the Commission believes that 
the information and experience gained from 
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approval of the proposed modification will enhance 
the ability of the options exchanges and the 
Commission to responsibly propose and effectively 
evaluate possible further modifications, to increase, 
eliminate, or possibly decrease, position limits inthe 
future. 


Nevertheless, the Commission remains concerned 
that any increase in position limits can create 
additional incentives to manipulate. Given this fact, 
the Commission expects the options exchanges to 
carefully evaluate possible enhancements to their 
surveillance programs and report tothe Commission 
concerning the enhancements they have made at 
the end of eight months.’° In addition, the options 
exchanges each have undertaken to monitor closely 
and collect data regarding the effect of the proposed 





696th Cong., lst Sess., H.R. No. 96-IFC3 (Comm. 
Print 1978) at 190. 


7The Options Study further noted that one rationale 
for the imposition of position limits, the concern that 
exercise of a large long call position may affect the 
price of the underlying stock, is not applicable tothe 
writers of covered calls. Because covered writers by 
definition own the underlying stock, there generally 
is no need to acquire the stock in the market when 
they receive an exercise notice, thereby possibly 
affecting stock prices. 


8Options Study at 192. 


3In this regard, the options exchanges have 
indicated that, if warranted by trading experience, 
further modifications may be proposed in the future. 
In particular, the CBOE expressed a desire in the 
statement of purpose for its proposed rule change to 
conduct experiments, including the removal of 
position limits for particular options classes or series 
for specified periods of time, to determine whether 
further modification of its position and exercise 
limits may be appropriate. The CBOE has indicated 
to the Commission staff, however, that the CBOE did 
not intend these statements of its future intentions to 
be a subject of the Commission’s deliberations on 
the current CBOE position and exercise limit 
proposal. 


For example, the Commission views with some 
concern the current inability of the options 
exchanges to detect intra-day position limit 
violations. The Commission understands that 
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modifications on options and underlying stock 
trading activity and on market participants. The 
options exchanges have indicated that at the end of 
eight months each will submit to the Commission a 
report, based on the information obtained, analyzing 
the impact of the increased ceiling on the options 
and the underlying stock markets. 


With respect to the proposed increase in exercise 
limits, the Commission similarly believes that the 
modest proposed increase is not an inappropriate 
first step in experimenting with modification of these 
rules. The options exchanges appear to have 
assumed that their proposed increase in position 
limits should be accompanied by a similar increase 
of exercise limits. The only rationale proffered for the 
proposed increase is to permit exercise of any 
options positions that can be acquired under the 
proposed new position limits. Given the existence of 
a liquid secondary options market that allows 
market participants efficiently to close out options 
positions without exercise, it is not apparent that any 
increase or removal of position limits must 
necessarily be accompanied by a similar change in 
exercise limits.'!' Nevertheless, for the reasons 
articulated with respect to position limits, the 
Commission also believes that this relatively modest 
increase in exercise limits will not have any 
significant negative risks. 


Ill. Conclusion 


In view of the foregoing, the Commission finds that 
the proposed rule changes are consistent with the 
requirements of the Act and the rules and 
regulations thereunder applicable to national 
securities exchanges, and in particular, the 
requirements of Section 6, and the rules and 
regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule changes of CBOE, PSE and Phix prior 
to the thirtieth day after the date of publication of 
notice of filing thereof, in that the terms of those 
changes are identical to the rule change proposed by 
Amex. Notice of the Amex proposal was outstanding 
for the full statutory period and no comments were 
received. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule changes be, and they hereby are, 
approved. * 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








Footnote 10 continued 


currently the exchanges routinely capture position 
data with respect to market participations only as of 
the close of the trading day and currently the 
exchanges do not determine whether during the 
course of a given day position limits are temporarily 
exceeded. In preliminary discussions, exchange 
officials have indicated that the creation of such a 
routine intra-day detection program currently is not 
feasibie. Similarly, the Commission is concerned 
about the ability of the exchanges to detect 
manipulative activities of non-marketmaker broker- 
dealers and public customers under the increased 
position limits, particularly since the exchanges 
currently do not receive reports concerning the 
underlying securities activities of such market 
participants. 


‘In this regard, the Commission intends to review 
any future proposed modifications of exercise limits 
separately from proposed position limit changes, 
and expects the options exchanges to justify such 
modifications independently. 


'2T9 coincide with the effective date of the 1980 
prospectus of the Options Clearing Corporation, 
which will reflect the increased position and exercise 
limits, the SROs each have indicated that they intend 
to use their authority to fix limits at other than 2,000 
contracts to continue in effect the 1,000 contract 
limits until October 31, 1980. 


Volume 21, No. 4, November 4, 1980 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17238/October 22, 1980 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

LaSalle at Jackson 

Chicago, Illinois 60604 


PACIFIC STOCK EXCHANGE INCORPORATED 
301 Pine Street 


San Francisco, California 94104 


PHILADELPHIA STOCK EXCHANGE, INC. 
17th and Stock Exchange Place 
Philadelphia, Pennsylvania 19103 


File Nos. 
SR-Amex-80-24 
SR-CBOE-80-23 
SR-PSE-80-16 
SR-PhIx-80-23 


ORDER APPROVING PROPOSED RULE CHANGES 
|. Introduction 


Pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78s(b)(1), (the 
“Act”) and Rule 19b-4 thereunder, the above- 
mentioned options exchanges filed with the 
Commission copies of proposed rule changes to 
modify their policies concerning the intervals at 
which options exercise prices are fixed and the 
introduction of new options series.! Specifically, the 
policies as modified, would provide that for 
securities trading below $100 per share exercise 
prices generally would be fixed at 5 point intervals 
and for securities trading above $100 per share 
exercise prices would be fixed at 10 point intervals. 
The policies, as modified, also would provide that a 
new options series could be added when the price of 
the underlying security equaled the highest or lowest 
exercise price in a particular options class.” 


Notice of the proposed rule changes together with 
the terms of substance of the proposed rule changes 
was given by publication of a Commission Release? 
and by publication in the Federal Register.* All 
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written statements with respect to the proposed rule 
changes which were filed with the Commission and 
all written communications relating to the proposed 
rule changes between the Commission and any 
person were considered and (with the exception of 
those statements or communications which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. 552) were made available to 
the public at the Commission’s Public Reference 
Room. 


|. Discussion 


The options exchanges state that the proposed 
reduction of exercise price intervals would enable 
the exchanges to open options series at exercise 
prices closer to the market price per share of the 
underlying stock than is possible under current 
exchange policies. This, the options exchanges 
contend, would produce two principal 
enhancements in the options market. First, the 
ability to open options series at prices which more 





‘The proposed rule changes were filed with the 
Commission on the following dates: American Stock 
Exchange, Inc. (“Amex”), August 29, 1980, 
amended September 29, 1980; Chicago Board 
Options Exchange, Incorporated (“CBOE”), 
September 8, 1980, amended September 15 and 
24, 1980; Pacific Stock Exchange Incorporated 
(“PSE”), September 15, 1980, amended September 
30, 1980; Philadelphia Stock Exchange, Inc. 
(“Phix”), September 16, 1980. 


The proposed policy modifications relate to the 
following options exchanges rules: Amex Rule 
903(a); CBOE Rule 5.6, PSE Rule VI, Sec. 4; and Phix 
Rule 1012(a). 


3Notice by publication of aCommission Release was 
given as follows: Amex, Securities Exchange Act 
Release No. 17122, September 5, 1980, CBOE, 
Securities Exchange Act Release No. 17145, 
September 12, 1980; PSE, Securities Exchange Act 
Release No. 17155, September 18, 1980; Phix, 
Securities Exchange Act Release No. 17156, 
September 19, 1980. 


4Notice by publication in the Federal Register was 
given as follows: Amex, 45 FR60524, September 12, 
1980; CBOE, 45 FR 62243, September 18, 1980; 
PSE, 45 FR 63986, September 26, 1980; Phix, 45 FR 
63596, September 25, 1980. 
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closely approximate the market price of the 
underlying securities would afford public investors 
enhanced opportunities to engage in hedging and 
other purchase and writing strategies. Second, by 
providing greater assurance that, at all times, there 
will be aliquid “at-the-money” options series, spread 
transactions by marketmakers would be facilitated, 
thus reducing the risk inherent in marketmaking 
and enhancing the ability of marketmakers to fulfill 
their obligations to maintain fair, orderly and liquid 
markets. 


As the options exchanges suggest, the narrower the 
intervals between open options series, the greater 
the flexibility accorded to market participants and 
the more finely options positions can be tailored to 
achieve intended objectives. It must be recognized, 
however, that limitation of the number of exercise 
prices for a particular options class is an essential 
element of options contract standardization. 
Moreover, in order to enable market participants to 
achieve their investment objectives and to diminish 
the potential for manipulation, the options series 
which are traded must have sufficient depth and 
liquidity. Accordingly, the balance sought by the 
options exchanges in opening new options series 
within a particular options class is to accommodate 
market participants by providing an array of exercise 
prices while concommitantly ensuring that the 
number of options series does not produce an 
excessive dispersion of interest and, as a 
consequence, excessive dilution of liquidity in open 
options series. 


The Commission is unable to conclude that the 
introduction of 5 point intervals with respect to 
securities trading between $50 and $100 per share, 
and 10 point intervals with respect to securities 
trading above $200 per share, constitutes an 
inappropriate resolution of these interrelated 
concerns. The options exchanges have represented, 
as stated in the CBOE filing, that the proposed 
modification would “not result in an undue prolifera- 
tion in options series.” This conclusion is based on 
the assumption that series opened at the new 
reduced intervals “would frequently be replace- 
ments for, rather than additions to,” series that 
otherwise would have been opened “further out of 
the money.” Although the Commission cannot 
concur fully with this conclusion, it has no basis for 
believing that the increase in the number of options 
series that would result from approval of the 
proposed modification would adversely affect the 
options markets. To the contrary, while the 
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Commission did not receive any comments in 
response to publication of notice of the rule 
proposals, letters supporting reduced exercise price 
intervals were received shortly after the moratorium 
was lifted in which it was contended that such a 
measure would improve market liquidity for both 
options and their underlying securities.° In addition, 
it has been represented that the addition of the new 
exercise price intervals would not adversely affect 
exchange operational capabilities. The Commission 
expects that the options exchanges will take steps to 
assure that new exercise price intervals will be 
added in a deliberate and prudent manner 
consistent with exchange and member firm 
operational capacities. In this regard, the options 
exchanges each have indicated that they intend to 
delay implementing the proposed rule changes until 
early 1981.° 


The second aspect of the rule proposals would allow 
the addition of new options series as soon as the 
market price of the underlying security equalled the 
highest or lowest existing exercise price for a 
particular options class. The options exchanges 
contend that this proposed policy modification 
would ensure the existence at all times of exercise 
prices both in and out of the money. This, inturn, itis 
contended, would offer public investors greater 
opportunities to limit their risk through increased 
hedging and other purchasing and writing 
strategies, and would better enable marketmakers 
to make fair and orderly markets. As with the first 
aspect of the rule proposals, the Commission is 
inclined to defer to the business judgment of the 
options exchanges that, as a general matter, the 
overall quality of the options markets would not be 
adversely affected by this proposed modification. 


IIl. Conclusion 


In view of the foregoing, the Commission finds that 
the proposed rule changes are consistent with the 





°See letter from Eugene D. Brody, President, New 
York Institutional Option Society, to Douglas Scarff 
dated May 7, 1980. See also letter from Abraham J. 
Bronchtein, Vice President, Chemical Bank, to 
Douglas Scarff dated May 14, 1980. 


®See letter to Gene Carasick, Assistant Director, 
Division of Market Regulation, from Anne Taylor, 
Associate General Counsel, CBOE, dated October 3, 
1980. 
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requirements of the Act and the rules and 
regulations thereunder applicable to national 
securities exchanges, and in particular, the 
requirements of Section 6, and the rules and 
regulations thereunder. 


The Commission finds good cause for approving the 
proposed rule changes of CBOE, PSE and Phix prior 
to the thirtieth day after the date of publication of 
notice of filing thereof, in that the terms of those 
changes are identical to the rule change proposed by 
Amex. Notice of the Amex proposal was outstanding 
for the full statutory period and no comments were 
received. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule changes be, and they hereby are, 
approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17239/October 22, 1980 


In the Matter of Application of the 
PHILADELPHIA STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges 
Securities exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATION 
FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (“PhIx”) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another national 
securities exchange: 


Computervision Corporation 
Common Stock, $.05 Par Value (File No. 7-5736)! 


The Commission finds that approval of the Phix’s 
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application for unlisted trading privileges in this 
security is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange registered with the 
Commission pursuant to Section 6 of the Act, the 
Phix is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject security, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
11Aa3-1 under the Act [17 CFR 240.11Aa3-1]. The 
availability of last sale information for the subject 
security should contribute to pricing efficiency and 
to ensuring that transactions on the Phix are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of this application would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the Phlx 
application will provide increased opportunities for 
competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the application for 
unlisted trading privileges on the Philadelphia Stock 
Exchange, Inc. in the above named security is 
hereby approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘Notice of this application was given by publication 
in the Federal Register. 45 FR 65377 (October 2, 
1980). The Commission has received no comments 
with respect to this application. 


SEC DOCKET/267 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17240/October 22, 1980 


A notice has been issued giving interested persons 
until November 13, 1980 to comment on the 
application of the Philadelphia Stock Exchange, Inc. 
for unlisted trading privileges in the common stock 
($.10 par value) of PATRICK PETROLEUM CO. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17241/October 22, 1980 


An order has been issued granting the application of 
ELECTRONICS, MISSILES AND COMMUNICA- 
TIONS, INC. to withdraw its common stock ($.01- 
2/3 Par Value) from listing and registration on the 
Boston Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17242/October 23, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-80-36 


The New York Stock Exchange, Inc. submitted on 
September 25, 1980, a proposed rule change under 
Rule 19b-4 to require Exchange approval of member 
and member organization bank loan agreements 
which are given capital value for otherwise non- 
allowable fixed assets and securities with no ready 
market value. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
October 27, 1980. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be 
disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
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should be made to File No. SR-NYSE-80-36. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17243/October 23, 1980 


Admin. Proc. File No. 3-5799 
In the Matter of the Application of 


ROBERT P. VOLPE 
98-05 67th Avenue 
Forest Hills, New York 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NEW YORK STOCK EXCHANGE, INC. 


OPINION OF THE COMMISSION 


NATIONAL SECURITIES EXCHANGE — REVIEW OF 
DISCIPLINARY PROCEEDINGS 


Where member of national securities exchange 
improperly purchased securities for his own account 
on the exchange floor, incurred financial obligations 
in connection with such purchases which he could 
not meet, prepared inaccurate records of the 
purchases, delayed notifying the member firm 
which carried his margin account of such 
purchases, charged that firm commissions on his 
own transactions, retained an employee of another 
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member firm to act as his clerk without obtaining the 
approval of that firm or the exchange, and caused 
the member firm which carried his margin account 
to extend him unlawful credit, held, exchange’s 
findings of violation sustained, but proceedings 
remanded both for reconsideration of another 
finding of violation as to which relevant documents 
proffered by member were not admitted into 
evidence, and for reassessment of the sanction 
imposed in light of such reconsideration and the fact 
that certain additional findings of violation were set 
aside. 


APPEARANCES: 
Robert P. Volpe, pro se. 


Richard M. Drew and George Brunelle, for the New 
York Stock Exchange, Inc. 


Robert P. Volpe, a member of the New York Stock 
Exchange (“NYSE”), appeals from disciplinary 
action taken against him by the Exchange. The NYSE 
found that Volpe violated various rules and engaged 
in conduct inconsistent with just and equitable 
principles of trade. It barred Volpe from member- 
ship, allied membership or employment in any 
capacity with any member or member organization. 
Based on an independent review of the record, we 
make the following findings. 


Until September 25, 1978, when the NYSE 
suspended him for lack of adequate financial 
resources, Volpe was authorized to act as a broker on 
the floor of the Exchange where he executed orders 
for customers of Comiteau Levine & Co., a NYSE 
member firm in which he was a partner, and for 
customers of other members and member firms.' To 
assist him in his floor brokerage operations and to 
prepare his bills for commissions due, Volpe 
retained the employee of another member firm to 
whom he paid a $125 monthly salary. 


Volpe had been experiencing severe financial 
difficulties which resulted in a heavy accumulation 
of debt, and judgments and tax liens against him. 
Most of his July 1978 income and all of his income 
for August was withheld to meet these obligations by 
Comiteau, through which almost all of Volpe’s 
income was channeled. In late August, Volpe gave 
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Comiteau 90 days’ notice of his resignation, and 
informed the Exchange that he would thereafter act 
as an independent floor broker. On September 14, 
the NYSE notified Volpe in writing that he would have 
to secure a guarantee from a member firm in an 
amount at least equal to the largest lien outstanding 
against him (approximately $90,000 due the 
Internal Revenue Service) in order to act as an 
independent broker, and that, if he failed to do so, 
the Exchange’s staff would request the Exchange’s 
Board of Directors to deny him access to the floor. 


For at least six months prior to September, Volpe had 
maintained a margin account with Purcell, Graham 
& Co., Inc. (“PG”), a NYSE member firm, through 
which he purchased securities for his own account. 
On the same day that he received the Exchange’s 
letter, he also received a $110,000 margin call from 
PG in connection with certain options he had 
purchased. 


Faced with such substantial financial demands, 
Volpe admittedly was “under great stress” and 
“decided that if | couldn’t get out from under by 
paying off these debts. . .that | might be able to get 
out by buying stock and making some money. . .and 
be off the hook.” Thus on September 15, a Friday, 
and again on September 18, Volpe, although he was 
not authorized to effect transactions as a principal 
on the Exchange floor, made a total of seven 
purchases of two securities for his PG account in an 
amount exceeding $252,000.? Also on September 
15, Volpe gave PG his personal check for $110,000 
to cover the firm’s margin call. However, the balance 
in Volpe’s checking account on that day was only 
$1,000. 


Unfortunately for Volpe, the market prices of the two 
issues he purchased immediately began a steep 





Volpe received a salary from Comiteau for executing 
its customers’ orders, and earned commissions for 
executing orders for other members’ customers. 


Volpe purchased a total of 1,200 shares of Bally 
Manufacturing Corporation in 3 separate 


’ transactions, and 3,000 shares of Caesars World, 


Inc. in 4 transactions. In connection with two 
purchases of Caesars World stock, Volpe prepared 
order tickets for his records which stated that his 
orders were for 200 and 100 shares, respectively, 
when in fact the amount of each order was actually 
1,000 shares. 
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decline.2 Volpe “was distraught” and sought to 
prevent his purchases from being billed to his PG 
account for “as long as possible” so that “if the stock 
went back, | would get out of it.” He consequently did 
not make or send any reports of his seven purchases 
to PG. On September 21, the Exchange members 
from whom Volpe had made two of the purchases in 
question requested him to acknowledge the trades 
by signing “Questioned Trade Forms.” Volpe initially 
refused to sign the forms. However, he soon changed 
his mind, and copies of the signed forms were 
received by.PG later that same day. The five 
remaining transactions were not reported to PG until 
September 25.4 In addition to receiving late 
notification of Volpe’s purchases, PG was billed by 
Volpe’s clerk for commissions on the transactions 
Volpe had effected for his own account. 


When Volpe’s check to PG for $110,000 was 
presented to his bank for payment on September 19, 
the bank’s manager telephoned Volpe to advise him 
that there were insufficient funds in his account to 
cover the check. Volpe told the manager that he 
would deposit the required amount. To obtain it, he 
telephoned PG on September 20 seeking to 


withdraw $109,000 from his margin account. Volpe 
told the PG employee with whom he spoke that he 
needed the money to cover the check he had 
previously given PG, stating that he intended to sell 
the options in his account. However, he said nothing 
about the seven purchases of stock he had just made 
on the Exchange. PG gave Volpe a check for 
$109,000 which he promptly deposited in his bank 
on September 20.° 


Based on the foregoing, we find, as did the NYSE,® 
that: 


1. Volpe violated NYSE Rule 111’ by effecting 
transactions for his own account on the floor of the 
Exchange without being registered or authorized to 
do so. 


2. Volpe violated NYSE Rule 435(1)® by purchasing 
for his own account 4,200 shares of stock for an 
amount in excess of $252,000 when such purchases 
were excessive in view of his financial resources, and 
when he knew or should have known he would be 





Volpe testified that his losses on September 18 
alone were about $60,000, and that his ultimate loss 
was about $120,000. 


‘Based on the closing prices of the two stocks on 
September 25, Volpe’s shares were worth about 
$51,000 less than the prices he had paid for them. 


SWhen PG realized what Volpe had done, it 
attempted to stop payment on its $109,000 check, 
but was unable to do so. PG then sold out Volpe’s 
options positions. 


6In his answer to the NYSE’s complaint, Volpe pled 
“guilty” or “guilty with an explanation” to each 
charge of violation. Moreover, at the hearings, Volpe 
rejected the opportunity to contest the factual 
allegations in the complaint, stating that they were 
“true,” and did not object to the motion of the NYSE’s 
Market Surveillance and Evaluation Department that 
he be deemed to have admitted such factual 
statements. Volpe reaffirmed his pleas of “guilty” to 
each of the charges and was offered the opportunity 
to present his explanations. On the basis of the 
admitted factual allegations and Volpe’s pleas and 
explanations, the NYSE Hearing Panel found that he 
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had committed the violations alleged. On Appeal to 
the NYSE’s Board of Directors, Volpe made no 
attempt to recant his admissions, and merely 
presented his explanations of the violations in 
mitigation of the sanction imposed by the Hearing 
Panel. 


7In pertinent part, that rule provides: 


“No member shall initiate transactions, while on the 
Floor, for an account in which he has an interest 
unless such member is registered as a Competitive 
Trader with the Exchange and unless the Exchange 
has approved of his so acting as a Competitive 
Trader and has not suspended or withdrawn such 
approval.” 2 NYSE Guide para 2111, p. 2712. 


®That rule states, in pertinent part: 

“No member. . .shall: 

(1) Effect on the Exchange purchases or sales for any 
account in which he is directly or indirectly 
interested, which purchases or sales are excessive 


in view of his. . .financial resources. .. .” 2 NYSE 
Guide para 2435, p. 3775. 
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unable to meet the financial obligations incurred.° 


3. Volpe engaged in conduct inconsistent with just 
and equitable principles of trade’® by delaying 
reports to PG of the seven purchases of securities 
that he made on September 15 and 18, which had 
the effect of concealing those transactions from 
PG." 


4. Volpe violated NYSE Rule 440” by preparing two 
order tickets which understated the amounts of two 
of his orders on September 18 by 800 and 900 


shares, respectively.'? 


5. Volpe violated NYSE Rule 350% by paying the 
employee of another member firm to act as his clerk 
without obtaining the prior written consent of that 
firm or of the Exchange.*® 


6. Volpe engaged in conduct inconsistent with just 
and equitable principles of trade by obtaining floor 
brokerage commissions from PG on transactions he 
had executed for his own account, when he knew or 
should have known he was not entitled to receive 





Nolpe now contends that he had options in his PG 
account worth over $110,000 at the time of his 
purchases and that his only mistake was that he was 
too busy to sell the options to cover the cost of his 
purchases. This contention is without merit. Volpe 
had an outstanding margin call of $110,000 against 
the very same options. In other words, he had not 
paid for them. And there was no cash or other 
securities in his account which could be applied 
against their purchase price. 


Volpe also points to a floor order ticket which he 
prepared that calls for the sale of 1,000 shares of 
Caesars World at 61-1/4, and argues that the ticket 
in question establishes that the amount of his 
purchases on September 18 should have been 
reduced accordingly. But Volpe previously admitted 
that he had prepared that ticket by mistake, that the 
“sale” was never executed, and that he later 
prepared a corrected ticket reflecting a purchase. 
Moreover, Volpe admitted that he knew that he did 
not have sufficient funds in his PG margin account to 
cover the cost of the Caesars and Bally stock that he 
purchased. 


lONYSE Rule 476(a) makes it an offense for a 
member to engage in any conduct “inconsistent with 
just and equitable principles of trade.” 2 NYSE Guide 
para 2476, p. 4031-3. 


‘Volpe now contends that he never intended to 
conceal or delay the processing of such 
transactions, and that he was only following PG’s 
procedures which required that, if a trade were not 
processed on the trade date, he should wait until he 
received a Questioned Trade Form from the member 
with whom he had traded and attach the form to his 
late or duplicate report of execution. But Volpe 
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admitted that he did not send PG any reports at the 
time of execution with respect to his seven 
purchases, “stalled as long as [he] could,” and did 
not disclose such purchases to PG when he withdrew 
$109,000 from his account on September 20. Such 
admissions clearly show an intent to conceal. 


?2NYSE Rule 440 provides that all members “shall 
make and preserve books and records as the 
Exchange may prescribe and as prescribed by 
Regulation 240.17a-3 and 240.17a-4 of the 
Securities and Exchange Commission.” 2 NYSE 


Guide para 2440, p. 3781. Rule 17a-3(a)(7) under 
the Securities Exchange Act requires that NYSE 
members such as Volpe prepare “[a] memorandum 
of each purchase and sale for the account of such 
member.” 


We have consistently held that the obligation to 
make and keep records current “embodies the 
requirement that such records be true and correct.” 
See, e.g., Richard O. Bertoli, Securities Exchange Act 
Release No. 16220 (September 25, 1979), 18 SEC 
Docket 486, 488 n. 11. 


13$ee n. 2, supra. 
42 NYSE Guide para 2350, pp. 3599-3603. 


‘Volpe now contends that because the employee’s 
firm knew of the arrangement, and the employee 
never referred any business to him, the intent and 
spirit of the rule was followed. However, the rule 
clearly required that Volpe obtain the prior written 
consent of the Exchange and of the employee’s firm 
before retaining him, which Volpe admittedly did not 
do. 
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such commissions.!® 


7. Volpe violated Section 7 of the Securities 
Exchange Act!” and Regulation X promulgated 
thereunder, by causing PG to issue him a $109,000 
check on September 20 drawn against the balance 
in his margin account when he admittedly knew that 
such withdrawal exceeded the total of the funds and 
bona fide equity in the account.'® 


IV. 


The Exchange found that Volpe engaged in conduct 
inconsistent with just and equitable principles of 
trade by making payments to PG by check when he 
knew or should have known that there were 
insufficient funds in his account to cover those 
checks. 


Volpe has consistently maintained that he had an 
arrangement with his bank pursuant to which his 
overdrafts were honored. He attempted to establish 
the existence of that arrangement before the 
Exchange, reading from documents both before the 
Exchange’s Hearing Panel and its Board of Dir stors 
which purportedly showed that his bank consistently 
honored his overdrafts, merely charging him interest 
or a service fee. Although Volpe, who appeared pro 
se, offered the documents to the Hearing Panel, they 
were never admitted into evidence, and there is no 
indication that they were ever considered by the 
Exchange. 


Under the circumstances, we are unable to affirm 
the Exchange's finding of violation. As noted below, 
we are remanding these proceedings to the 
Exchange. On remand, the Exchange should 
reconsider this issue, admitting into evidence and 
taking into consideration the documents proffered 
by Volpe and whatever additional evidence it may 
wish to adduce.”° 


V. 


Volpe contends that, in various respects, the NYSE 
treated him unfairly. He argues that the NYSE staff 
presented only one side of the case against him, that 
he was offered no assistance in defending himself, 
and that he was not vermitted to bring anyone to 
accompany him to the hearing before the 
Exchange’s Board of Directors while the NYSE’s 
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prosecutor was permitted to do so. 


We have carefully reviewed the record of the 
proceedings below with respect to each of Volpe’s 
contentions, and we find no unfairness in his treat- 





16V olpe contends that he did not realize that his clerk 
had been billing PG for commissions on transactions 
that Volpe had effected for his own account. But 
Volpe did not identify or otherwise distinguish the 
reports of executions of his personal transactions 
from those he executed for other customers of PG. 
Consequently, it was impossible for his clerk to 
prepare commission bills properly. And Volpe did 
not take any steps to correct the situation even 
though he was aware of it. 


Section 7 of the Exchange Act prohibits the 
obtaining or granting of credit on securities 
transactions which does not comply with the 
regulations promulgated thereunder. 


18Regulation X, promulgated by the Board of 
Governors of the Federal Reserve System under 
Section 7, prohibits a customer from obtaining 
credit from a broker-dealer in contravention, inter 
alia, of the requirements of Regulation T, also 
promulgated by the Board under Section 7. 


1Volpe now contends that he cannot be held 
responsible for the errors or mistakes of PG’s margn 
clerk with respect to this violation. But Volpe 
withdrew $109,000 from his account at a time when 
he knew that such amount, when combined with the 
decline in the current market value of the Caesars 
and Bally stock he had purchased, exceeded the 
total amount of funds and bona fide equity in his 
account. Moreover, because PG was not notified of 
those purchases until September 21 and 25, due to 
Volpe’s delaying tactics, and because Volpe did not 
disclose his purchases when he made ‘the 
withdrawal, any mistake which PG’s margin clerk 
may have made in allowing him to withdraw the 
$109,000 was primarily attributable to Volpe. 


2°The Exchange also found that Volpe committed 
several violations of Regulation X in addition to the 
one we have dealt with above, and that he caused 
brokerage memoranda to be prepared which bore 
inaccurate time stamps. On the basis of our 
independent review of the record, we are unable to 
sustain those findings, and we accordingly set them 
aside. 
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ment by the NYSE.?! In any event, Volpe has not been 
prejudiced since the NYSE’s findings have been 
accorded de novo review by this Commission.2 


Vi. 


Volpe contends the sanction imposed on him by the 
Exchange is too severe. 


As noted above, we have found that the Exchange 
failed to give proper consideration to evidence 


bearing on one of its findings of violation, and we 


have set aside other such findings.?? Under the 
circumstances, we have determined to remand 
these proceedings to the Exchange. On remand, the 
Exchange, as set forth above, should reconsider its 
finding as to Volpe’s issuance of checks against 
insufficient funds, and reassess the sanction 
imposed on Volpe in the light of its finding on that 
issue and the findings of violation we have set aside. 
By remanding this matter, we do not mean to 
express any opinion as to whether or not the sanction 
imposed on Volpe should be modified. 


An appropriate order will issue. 


By the Commission (Chairman WILLIAMS and Com- 





21As previously noted, Volpe was afforded the 
opportunity to contest the NYSE’s factual allegations 
but did not do so, stating that they were “true.” 
Moreover, Volpe was afforded the opportunity to 
present his version of the infractions both before the 
NYSE’s Hearing Panel and its Board of Directors. 
Although he was repeatedly advised to retain 
counsel, he voluntarily chose not to do so. Nor was 
the NYSE obligated to retain counsel for him. 
Boruski v. S.E.C., 340 F.2d 991, 992 (C.A. 2, 1965), 
cert. denied, 381 U.S. 943, 944; Cf. Goldberg v. Kelly, 
397 U.S. 254, 271 (1970). Although it is true that 
Volpe was not permitted to bring “guests” to the 
hearing before the Board of Directors, he does not 
contend that such “guests” were necessary to assist 
him in presenting his appeal, and does not 
contradict the NYSE’s representation that the 
“guests” were merely members of his family. 


22See Shultz v. S.E.C., 614 F.2d 561, 568 (C.A. 7, 
1980); R. H. Johnson & Co. v. S.E.C., 198 F.2d 690, 
695 (C.A. 2, 1952), cert. denied, 344 U.S. 855. 


23See n. 20, supra. 
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missioners LOOMIS, EVANS and FRIEDMAN). 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17243/October 23, 1980 


Admin. Proc. File No. 3-5799 

In the Matter of the Application of 
ROBERT P. VOLPE 

98-05 67th Avenue 


Forest Hills, New York 


FOR REVIEW OF DISCIPLINARY ACTION TAKEN BY 
THE NEW YORK STOCK EXCHANGE, INC. 


ORDER REMANDING PROCEEDINGS TO NATIONAL 
SECURITIES EXCHANGE 


On the basis of the Commission's opinion issued this 
day, it is 


ORDERED that these proceedings be, and they 
hereby are, remanded to the Board of Directors of 
the New York Stock Exchange, Inc. for further action 
in accordance with such opinion. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21748/October 20, 1980 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 

COLUMBIA ALASKAN GAS TRANSMISSION 
CORPORATION 

20 Montchanin Road 

Wilmington, Delaware 19807 


(70-5513) 


NOTICE OF PROPOSAL OF SUBSIDIARY TO ENTER 
INTO PARTNERSHIP AGREEMENT RELATING TO 
CONSTRUCTION AND OWNERSHIP OF NATURAL 
GAS PIPELINE AND TO ISSUE AND SELL COMMON 
STOCK AND NOTES TO PARENT IN CONNECTION 
THEREWITH 


NOTICE IS HEREBY GIVEN that Columbia Gas 
System, Inc. (“Columbia”), a registered holding 


company, and Columbia Alaskan Gas Transmission 
Corporation (“Columbia Alaskan”), a non-utility gas 
transportation subsidiary of Columbia, have filed 
post-effective amendments to a previously 
amended application-declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Sections 
6, 7,9, 10 and 12 of the Act and Rules 43, 45 and 51 
promulgated thereunder as applicable to the 
following proposed transactions. All interested 
persons are referred to the application-declaration, 
as amended by said post-effective amendments, 
which is summarized below, for a complete 
statement of the proposed transactions. 


Columbia Alaskan is seeking authorization to 
become a partner under the Alaskan Northwest 
Agreement, as amended, (“Northwest Agreement”), 
which is summarized below, and to issue common 
stock and notes to finance its participation in the 
Northwest Agreement. 


By order in this proceeding dated August 16, 1974 
(HCAR No. 18534), Columbia was authorized, 
among other things, to participate in the Northern 
Border Project, a project which was one step in a 
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larger overall project (“Arctic Gas Project”) designed 
to deliver gas from Prudhoe Bay, Alaska to the lower 
48 states. The Northern Border Project was 
organized to constitute and operate a natural gas 
pipeline which would represent the second leg of the 
Arctic Gas Project, would commence at Monchy, 
Saskatchawan and would extend through the United 
States to a terminal near Delmont, Pennsylvania. 
The August 16, 1974 order authorized the 
acquisition by Columbia of up to 40,000 shares of the 
common stock, $25 par value per share, of Columbia 
Alaskan Gas Transmission Corporation (“Columbia 
Alaskan’). A total of 8,000 shares were issued and 
purchased as authorized for the purpose of 
financing Columbia Alaskan’s proportionate share of 
the fees paid by the Northern Border Project in 
connection with the Federal Energy Regulatory Com- 
mission (“FERC”) filing. Subsequently, Columbia 
Gas Transmission Corporation advanced to 
Columbia Alaskan, in support of this long-term gas 
supply project, funds equal to these expenses. 
Columbia Alaskan was then a newly organized 
corporation with no other issued securities or 
outstanding capital. Columbia’s interest in the 
Northern Border Partnership would be represented 
by the participation of its subsidiary, Columbia 
Alaskan, in the Northern Border Project pursuant to 
the terms of the Northern Border Pipeline Company 
General Partnership Agreement dated as of April 15, 
1974 (“Northern Border Partnership Agreement”). 
By further order dated November 22, 1978 (HCAR 
No. 20789), Columbia Alaskan was permitted to 
participate in a Successor Partnership Agreement, 
effective as of March 9, 1978, which replaced the 
Northern Border Partnership Agreement previously 
authorized in HCAR No. 18534. The Successor 
Partnership Agreement dealt with Columbia 
Alaskan’s decision not to participate in the “pre- 
build” of the Northern Border Project but to retain its 
option to join the project if and when pipeline 
facilities were built to transport gas from Alaska to 
Canada. 


The Arctic Gas Project would also have involved the 
representation of Columbia’s interest by the 
participation of its subsidiary, Columbia Alaskan, in 
the Alaskan Arctic Gas Pipeline Company General 
Partnership Agreement (“Alaskan Agreement”) 
under which gas would be transported over the first 
leg of the Arctic Gas Project extending from The 
North Slope of Alaska to the Alaskan-Canadian 
border. 


Columbia Alaskan’s participation in the Alaskan 
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Agreement was authorized by order in this 
proceeding dated June 22, 1977 (HCAR No. 20086). 
Columbia Alaskan’s contributions to the partnership 
pursuant to the Alaskan Agreement would be made 
from the proceeds from the sale of common stock to 
Columbia authorized in the order of August 16, 1974 
(HCAR No. 18534). 


The Arctic Gas Project had filed in 1974 fer the 
necessary regulatory approvals in the United States 
and Canada and had been supported by Columbia. A 
competing application was filed by El Paso Alaska 
Company with the then Federal Power Commission 
(“FPC”). That project provided for the delivery of 
Prudhoe Bay gas to the lower 48 states via pipeline 
and LNG tankers. In 1976, Alcan Pipeline Company 
and Northwest Pipeline Company filed a third 
competing application with the FPC for a certificate 
to transport Alaskan Gas (“Alcan Project”). The 
Alcan Project, subsequently modified, provided for a 
pipeline following existing utility corridors from 
Prudhoe Bay to Canada and through to the United 
States markets. 


On October 22, 1976, Congress passed the Alaska 
Natural Gas Transportation Act of 1976 (“ANGTA”), 
15 USC 719, et seq., which provided that the 
President of the United States and the Congress 


would make the final decision on the selection of a 
route to transport Alaskan gas. Canada’s National 
Energy Board on July 4, 1977, made its decision 
supporting the Alcan proposal. The Alcan Project 
was selected over the Arctic Gas Project through the 
procedures set forth in ANGTA. 


On January 31, 1978, the Alcan sponsors formed 
the Alaskan Northwest Natural Gas Transportation 
Company, a general partnership (“Northwest Part- 
nership”), for the purpose of constructing and 
operating the Alaskan segment of the pipeline. At 
that time there were six partners: Northwest Alaskan 
Pipeline Company, Northern Arctic Gas Company, 
Pan Alaskan Gas Company, Natural Gas Corporation 
of California, Pacific Interstate Transmission 
Company and United Alaska Fuels Corporation, all of 
which entered into an Alaskan Northwest Agreement 
(“Northwest Agreement’) which governs the 
Partnership. On August 1, 1980, FERC, the FPC’s 
successor, noticed the filing of an amendment tothe 
Northwest Agreement which admitted American 
Natural Alaskan Company (“American”) to the 
Northwest Partnership. The notice of amendment 
stated that the Northwest Partnership was willing to 
provide other interested persons with the 
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opportunity to join the Northwest Partnership on the 
same terms as those accepted by American and that 
the offer would remain open for a period of thirty 
days from the date of the FERC notice. During the 
thirty day period, the Northwest Partnership would 
waive the requirement of a provision of the 
Northwest Agreement which requires an unequal 
allocation of all net profits and net losses and credits 
to the Northwest Partnership for persons who join 
the Northwest Partnership after certain dates set 
forth therein. 


In view of the substantial regulatory progress 
towards commencement of construction of the 
project, Columbia Alaskan’s continued need for the 
attachment of Alaskan reserves to its system and the 
intent of the Northwest Partnership to permit 
persons to join the Northwest Partnership on more 
favorable terms and conditions during the thirty day 
period following August 1, 1980, Columbia Alaskan 
has decided that it would be appropriate to request 
to become a partner in the Northwest Partnership 
created under the Northwest Agreement. At a 
meeting held on August 22, 1980, Columbia 
Alaskan’s request to join the Northwest Partnership 
was accepted. The Northwest Partnership would be 
entered into in lieu of the Alaskan Partnership 
previously authorized (HCAR No. 20086) by this 
Commission and the Alaskan Agreement would be 
dissolved. Pursuant to the Northwest Agreement, 
Columbia Alaskan will be obligated to contribute its 
pro rata share of the cash contributions already 
made by the original partners. It will be allowed to do 
so gradually by contributing twice as much as the 
first six partners contribute with each future cash 
call until its contributions equal those of the first six 
partners. At the present time, each of the original six 
partners have made capital contributions of $16 
million for planning and design of the project. It is 
estimated that Columbia Alaskan will have 
equalized its partnership contribution by December 
1981. 


In the application filed with FERC for the final 
certificate for the Alaskan segment, it was estimated 
that the Alaskan segment would cost $7.9 billion. It 
is planned that the partners will contribute equity 
equal to 25% of the project’s financing. The balance 
of the necessary funding will be acquired through 
the issuance of debt by the Northwest Partnership. 
At present, the number of partners and companies 
which have indicated an intent to become partners 
totals eleven. Therefore, Columbia Alaskan’s 
contribution to the Northwest Partnership required 
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to finance construction is currently estimated to be 
approximately $180 million ($7.9 billion X 25% X 
1/11). The amount of Columbia Alaskan’s required 
contribution may be decreased if additional partners 
join in the Northwest Partnership or if Northwest 
Alaskan Pipeline Company or its affiliate elects to 
hold a greater share in the Northwest Partnership, or 
it may be increased if the cost of the project 
escalates. 


To finance its participation in the Northeast 
Partnership, authorization is hereby sought for 
Columbia Alaskan to issue and Columbia to 
purchase common stock, $25 par value and 
Installment Promissory Notes (“Installment Notes”) 
or Floating Rate Term Notes in an unlimited amount. 
As stated above, while the total amount of the 
contribution required of Columbia Alaskan is 
currently estimated at $180 million, the ultimate 
amount of the contribution is subject to a number of 
variables and cannot be definitively determined at 
this time. No amount is designated in the Northwest 
Agreement as a limit for any partner's contribution. 
The ratio of stock and debt to total capitalization will 
be determined based upon the ability of Columbia 
Alaskan to service debt. Only equity may be issued 
initially or debt- may be issued prior to the 
commencement of operations of the pipeline 
deferred until after operations have commenced. 
Ultimately, it is anticipated that a 50%-50% debt 
equity ratio will result. 


The Installment Notes will be unsecured, 
unregistered and dated the date of their issue. The 
principal amounts will be due in twenty equal annual 
installments on September 30 of each year from 
1987 to 2006, inclusive. Interest will accrue from the 
date of issuance and will be paid semiannually on 
September 30 and March 31 onthe unpaid principal 
thereof. The interest rate will be the actual cost of 
money to Columbia with respect to its last sale of 
debentures prior to the issuance of said Installment 
Notes, decreased by an amount necessary in order 
that the interest rate be a multiple of 1/10th of 1%. 
Columbia sold $100,000,000 principal amount of 
debentures on August 13, 1980 (HCAR No. 21631), 
at an effective cost of money of 12.9%. Subject to 
market conditions, Columbia anticipates selling 
additional long term securities after 1980. 
Installment Notes to be issued subsequent to 
Columbia’s future financings would carry an interest 
rate related to the last such sale of securities prior to 
the issuance of said Installment Notes. 
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Installment Notes will be issued unless Columbia 
has issued notes under the Revolving Credit and 
Term Loan Agreement dated as of April 1, 1980 
(“Revolving Credit Agreement’) since the last 
issuance of debentures. If Columbia has issued said 
notes, Columbia Alaskan will issue Floating Rate 
Term Notes, due March 31, 1987. This procedure 
has been authorized in connection with Columbia’s 
general financing program (HCAR No. 21593). Such 
Floating Rate Term Notes will be issued by Columbia 
Alaskan in lieu, of Installment Notes, will be dated 
the date of their issuance and will bear interest at a 
rate equal to the effective cost of money under the 
Revolving Credit Agreement. Any such Floating Rate 
Term Notes will be refinanced upon maturity. 


As a result of its participation in the Northwest 
Partnershhip, Columbia Alaskan will earn or have 
allocated to it investment tax credits allowable under 
Section 38 of the Internal Revenue Code of 1954 as 
amended with respect to the investment in the 
Alaskan segment of the pipeline. In addition, 
Columbia Alaskan may sustain taxable losses during 
the construction period and early operation of such 
segment of the pipeline. Because Columbia Alaskan 
will be a member of the affiliated group of 
corporations (“System Affiliated Group”) for which 
Columbia files consolidated federal income tax 
returns, it is requested that this Commission 
authorize the following partial exemption from 
Section 12(b) of the Act and Rule 45(b)(6) 
promulgated thereunder, as modified by orders 
HCAR No. 15021 dated February 27, 1964 and 
HCAR No. 18000 dated June 12, 1973: For purposes 
of determining the liability to be allocated to each 
member of the System Affiliated Group, the total 
amount of liability to be so allocated shall be 
computed without regard to (i) any portion of the 
consolidated investment tax credit earned by 
Columbia Alaskan or allocable to it as a result of its 
participation in the Northwest Partnership and (ii) 
any reduction in consolidated taxable income 
attributable to a separate taxable loss of Columbia 
Alaskan including any such loss resulting from its 
participation in the Northwest Partnership. The total 
amount of liability as computed above shall be 
allocated to the members of the System Affiliated 
Group. Any excess of the total amount of liability so 
allocated over the actual consolidated tax liability 
shall be remitted in cash by Columbia to Columbia 
Alaskan in order that such excess may be utilized by 
Columbia Alaskan in financing its share of the 
project. It is stated that in no event shall any 
member's allocated portion of the total amount of 
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liability as computed above exceed the amount of 
tax of such member based upon a separate return 
computed as if such member had always filed a 
separate return. 


Consistent with the separate return limitations of 
Rule 45(b)(6) for future years when Columbia 
Alaskan will have separate taxable income, 
Columbia Alaskan shall not be entitled to any 
reduction in its allocated portion of actual 
consolidated tax liability for any such future year to 
the extent that such reduction is attributable to an 
investment tax credit or net operating loss 
Carryovers and carrybacks and represents amounts 
previously paid to it by Columbia as provided 
hereinabove. 


The fees and expenses to be incurred in connection 
with the proposed transactions will not exceed 
$6,000. No state commission and no federal 
commission, other than this Commission, has 
jurisdication over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 17, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application-declaration as amended by said 
post-effective amendments, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended by said post-effective amendments or as it 
may be further amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
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Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21749/October 21, 1980 


In the Matter of 


CONSOLIDATED NATURAL GAS COMPANY 
30 Rockefeller Plaza 
New York, New York 10020 


CNG COAL COMPANY 

CNG DEVELOPMENT COMPANY LTD. 

CNG PRODUCING COMPANY 

CNG RESEARCH COMPANY 

CONSOLIDATED GAS SUPPLY CORPORATION 

CONSOLIDATED NATURAL GAS SERVICE 
COMPANY, INC 

CONSOLIDATED SYSTEM LNG COMPANY 

THE EAST OHIO GAS COMPANY 

THE PEOPLES NATURAL GAS COMPANY 

THE RIVER GAS COMPANY 

WEST OHIO GAS COMPANY 


(70-6452) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
RELATED TO INTRASYSTEM FINANCING, 
ISSUANCE OF LONG-TERM NOTES OF 
SUBSIDIARIES TO HOLDING COMPANY AND 
ACQUISITION OF SUCH NOTES BY HOLDING 
COMPANY 


NOTICE IS HEREBY GIVEN that Consolidated Natural 
Gas Company (“Consolidated”), a registered holding 
company, and certain of its subsidiary companies, 
CNG Coal Company (“Coal Company”), CNG 
Development Company Ltd., CNG Producing 
Company (“Producing Company”), CNG Research 
Company (“Research Company”), Consolidated Gas 
Supply Corporation (“Gas Supply’), Consolidated 
Natural Gas Service Company, Inc., Consolidated 
System LNG Company (“LNG Company”), The East 
Ohio Gas Company (“East Ohio”), The Peoples 
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Natural Gas Company (“Peoples”). The River Gas 
Company (“River”), and West Ohio Gas Company 
(“West Ohio”) have filed with this Commission a 
post-effective amendment to the application- 
declaration in this proceeding pursuant to Sections 
6(a), 7, 9(a), 10, 12(b), and 12(f) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rules 43 
and 45 promulgated thereunder. All interested 
persons are referred to the amended application- 
declaration, which is summarized below, for a 
complete statement of the proposed transactions. 


By order issued June 2, 1980 (HCAR No. 21603), the 
Commission authorized the intrasystem financing 
program of Consolidated Natural Gas Company and 
eleven of its subsidiary companies. Among other 
things, the order authorized: (1) a short-term bank 
loan (“Gas Storage Loan”) by Consolidated of up to 
$125,000,000; (2) the issuance of up to 
$100,000,000 of commercial paper by Consolidated 
or backup bank borrowings not exceeding 
$100,000,000 if the sale of commerical paper is 
impractical; and (3) the purchase by Consolidated of 
$110,000,000 par value of subsidiary common 
stock. 


Consolidated would make up to $260,000,000 in 
open account advances to subsidiaries for gas 
storage requirements to be financed with proceeds 
of Gas Storage Loan and proceeds from the sale of 
commercial paper or back-up bank borrowings. The 
subsidiaries would use the proceeds from the sale of 
common stock to finance, in part, their 1980 
capital expenditures. On August 28, 1980 a 
Supplemental Order (HCAR No. 21692) was issued 
releasing jurisdiction with respect to various matters 
on which jurisdiction had been reserved pending 
issuance of state commission orders. On October 7, 
1980, Consolidated was authorized to issue and sell 
$100,000,000 principal amount of % De- 
bentures Due October 1, 2000 at competitive 
bidding. 


Consolidated has now filed a _ post-effective 
amendment requesting authorization to make long 
term loans in 1980 to certain subsidiaries to partially 
finance their 1980 capital expenditures. Such loans 
would be made following the debenture financing by 
Consolidated. The consummation of these proposed 
transactions are contingent upon the issuance in 
1980 of the $100,000,000 principal amount of the 
Debentures authorized in our order of October 7, 
1980. 
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The subsidiary companies listed below propose to 
issue to Consolidated and Consolidated proposes to 
acquire up to $100,000,000 principal amount of 
nonnegotiable, long-term notes maturing in the 
years stated, at a date to be determined by the 
officers of Consolidated, and bearing interest at a 
rate predicated upon and substantially equal to the 
effective cost of money to Consolidated through the 
issuance and sale by Consolidated of its debenture 
issue in 1980, such interest to be paid semi- 
annually, at dates to be determined by the officers of 
Consolidated, as follows: 


CNG Producing Company 
maturing: 
$2,125,000 in each year 
1985 to 2000, inclusive. 


$34,000,000 


Consolidated Gas Supply 
Corporation maturing: 
$2,812,500 in each year 
1985 to 2000, inclusive. 


45,000,000 


The East Ohio Gas Company 
maturing: 
$625,000 in each year 
1985 to 2000, inclusive. 


10,000,000 


The Peoples Natural Gas Company 
maturing: 
$625,000 in each year 
1985 to 2000, inclusive. 


10,000,000 


West Ohio Gas Company 
maturing: 
$62,500 in each year 
1985 to 2000, inclusive. 


1,000,000 





$100,000,000 


The order of June 2, 1980 (HCAR No. 21603) 
authorized the issuance and sale of $110,000,000 of 
subsidiary company capital stock to Consolidated 
from time to time up to May 31, 1981. The sale of 
Debentures and subsequent issuance of long-term 
notes by subsidiary companies to Consolidated 
will result in a reduction in the acquisition of the 


subsidiary companies’ capital stock by 
Consolidated. Consolidated now proposes to 
purchase from the following subsidiary companies, 
subject to the sale of the Debentures and receipt of 
appropriate state commission financing approvals, 
and the subsidiaries propose to issue and sell, at par 
value, capital stock to Consolidated aggregating 
$68,000,000 as follows: 
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Number of 
Shares 
($100 Par) 


Subsidiary Par Value 


CNG Coal Company 
CNG Producing Company 
CNG Research Company 
Consolidated Gas 

Supply Corp. 
The River Gas Company 


20,000 
515,000 
35,000 
100,000 


$ 2,000,000 
51,500,000 
3,500,000 
10,000,000 


10,000 1,000,000 





Total $68,000,000 








Assuming that said Debentures are issued and sold 
as contemplated, it can be anticipated that the 
amount of open account advances for gas storage 
inventory and/or working capital similarly 
authorized by the Commission can be reduced. The 
extent of such reduction cannot, however, be 
presently determined. Therefore, it is requested that 
authorizations heretofore granted with respect to 
such open account advances be permitted to 
continue. 


It is stated that the Public Service Commission of 
West Virginia has jurisdiction over the proposed 
long-term borrowings of Gas Supply that the Public 
Utilities Commission of Ohio has jurisdiction over 
the long-term borrowings proposed by River and 
West Ohio and that the Public Utility Commission of 
Pennsylvania has jurisdiction over the long-term 
borrowings by Peoples. 


It is further stated that no other state or federal 
commission, other than this Commission has 
jurisdiction over the proposed transactions. The fees 
and expenses to be incurred in connection with the 
proposed transactions are estimated not to exceed 
$600, including $500 for the system service 
company charges, at cost. All such fees and 
expenses are to be paid by Consolidated. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 10, 1980, 
request in writing that a hearing be held in respect of 
such matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by said post-effective amendment which 
he desires to controvert; or he may request that he be 
notified should the Commission order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated 
addresses, and proof of service (by affidavit or, in 
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case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
application-declaration, now amended or as it may 
be further amended, may be granted and permitted 
to become effective as provided in Rule 23 of the 
General Rules and Regulations promulgated under 
the Act, or the Commision may grant exemption 
from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued inthis matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21750/October 21, 1980 


In the Matter of 


CAPE COD GAS COMPANY 
P.O. Box 1360 
Hyannis, Massachusetts 02601 


(70-6503) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS TO INSTITUTIONAL 
INVESTOR PURSUANT TO A PRIVATE OFFERING 


NOTICE IS HEREBY GIVEN that Cape Cod Gas 
Company (“Cape Cod”), a public utility subsidiary of 
Colonial Gas Energy System (“Colonial”), a holding 
company, has filed a declaration with this 
Commission pursuant to Sections 6 and 7 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
and Rule 50(a)(4) promulgated thereunder 
regarding the private placement of first mortgage 
bonds. All interested persons are referred to the 
amended declaration, which is summarized below, 
for a complete statement of the proposed 
transactions. 


On October 7, 1977, Colonial filed an application for 


exemption under Section 3(a)(1) of the Act (File No. 
31-763). Its application for exemption is pending. 
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Pursuant to a Stipulation in that proceeding dated 
January 26, 1978, entered into by Colonial and the 
Division of Corporate Regulation pending the 
development of a plan of financial simplification or 
recapitalization by Colonial appropriate to the 
requirements for exemption under Section 3(a)(1), 
Colonial has registered as a public utility holding 
company under Section 5(a) for the limited purpose 
of complying with the provisions of Sections 6, 7 and 
12(b) of the Act. 


Cape Cod is seeking authorization to issue and sell 
up to $1,000,000 of its 14% first mortgage bonds 
due 1995 which are to be sold to John Hancock 
Mutual Life Insurance Company. It claims exception 
from the competitive bidding requirements of Rule 
50(b) pursuant to subparagraph 50(a)(4). 


Cape Cod’s capital structure as of July 31, 1980, and 
pro forma is shown in the following table. 


Cape Cod 
(000’s Omitted) 


Unaudited 
Amount 
$13,713 


Pro Forma 
% Amount % 
Long-term debt 44.73 $13,488 44.32 
Notes Payable 
Banks 


Total Debt 


6,000 
$19,713 


19.57 6,000 
64.30 $19,488 


19.71 
64.03 


Preferred Stock 
Common Equity 
Total Capitalizations 


1,079 3:52 1,079 
9,866 32.18 9,866 
$30,658 100.000 $30,433 


3:99 
32.42 
100.00 








A statement of bond and total fixed charges 
coverages as of July 31, 1980, is reflected below, 
based on the reported income for the twelve months 
ended that day. 


(Unaudited) (Pro Forma) 
$3,692 $3,692 
1,246 1,319 

2.96 x 2.80 x 


Income before taxes 
Bond Interest 
Bond Interest Coverage 
Total Interest 3,050 3,092 
Preferred Dividends 2,035 2,108 
Total Fixed Charges 70 70 
Coverages for Total 

Fixed Charges and 

Preferred Stock 


Dividends 1.45 x 1.42 x 


The bonds will be issued under Cape Cod’s 
Indenture of Mortgage and Deed of Trust, as 
amended and supplement, and will be of equal rank 
with the outstanding bonds. The bonds will have an 
average life of approximately 10 years and will not be 
redeemable for five years nor refundable for an 
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additional five years in anticipation of borrowings 
having a lower effective interest cost. Cape Cod will 
also agree to certain reasonable limitations on its 
right to issue additional bonds, incur short-term 
debt, and pay dividends on its common stock. The 
exact terms of the bonds will be negotiated and 
contained in a supplemental indenture to be filed by 
amendment. 


The Cape Cod bonds will mature November, 1995 
and will be subject to sinking fund requirements 
beginning in the third year and increasing at 
designated intervals. The proceeds of the bonds will 
be used by Cape Cod to refund approximately 
$1,000,000 in principal amount of First Mortgage 
Bonds, Series E, 54% due November 15, 1980. 


The fees and expenses incurred or to be incurred in 
connection with the proposed transactions will be 
filed by amendment. The Massachusetts 
Department of Public Utilities has jurisdiction over 
the proposed issue and sale of bonds. No other state 
or federal commission except this Commission, has 
jurisdiction over such transactions. 


NOTICE IS HEREBY GIVEN that any interested 
person may, not later than November 12, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by the amendment which he desires to controvert; or 
he may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A - 
copy of such request should be served personally or 
by mail upon the declarant at the above-stated 
address, and proof of service (by affidavit or in case 
of an attorney at law, be certificate) should be filed 
with the request. At any time after said date, the 
declaration, as amended or as it may be further 
amended, may be permitted to become effective as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a 
hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the 
hearing red) and any postponements thereof. 


For the Commission by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21751/October 21, 1980 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
Parsippany, New Jersey 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 


METROPOLITAN EDISON COMPANY 
Berks County, Pennsylvania 


PENNSYLVANIA ELECTRIC COMPANY 
Johnstown, Pennsylvania 


(70-6311) 


SUPPLEMENTAL ORDER AUTHORIZING FURTHER 
PLEDGE OF COLLATERAL IN CONNECTION WITH 
SHORT-TERM NOTES TO BANKS BY SUBSIDIARY 
COMPANY 


General Public Utilities Corporation (“GPU”), a 
registered holding company, and its electric utility 
subsidiaries, Jersey Central Power and Light 


Company (“JCP&L”), Metropolitan Edison Company 


(“Met-Ed”), and Pennsylvania Electric Company 
(“Penelec”), have filed with this Commission a 
further post-effective amendment to their 
application-declaration in this proceeding pursuant 
to Section 6(b) of the Public Utility Holding Company 
Act of 1935 (“Act”) regarding the following proposed 
transaction. 


By order dated June 19, 1979, (HCAR No. 21107), 
this Commission authorized GPU, JCP&L, Met-Ed, 
and Penelec to issue, sell, and renew from time to 
time through October 1, 1981, their respective 
promissory notes (the “Notes”) having a maturity of 
not more than six months from the date of issue, 
pursuant to a revolving credit agreement with a 
syndicate of commercial banks (the “loan agree- 
ment’). Aggregate borrowings under the loan 
agreement are limited to $500,000,000 and Met- 
Ed’s borrowings thereunder are limited to 
$125,000,000. At the date of filing, Met-Ed had 
$81,000,000 in borrowings outstanding under the 
loan agreement. The indebtedness under the loan 
agreement is secured by an_ unconditional 
guarantee given by GPU, as well as the pledge by 
GPU to the banks of the common stock of JCP&L, 
Met-Ed, Penelec, and GPU Service Corporation, and, 
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in the cases of JCP&L and Met-Ed, certain other 
collateral. In addition, as authorized by the 
Commission's order dated January 28, 1980, Met-Ed 
has sold $13,000,000 of its first mortgage bonds to 
the Banks. 


By order dated May 23, 1980, the Pennsylvania 
Public Utility Commission (“PaPUC”) directed that 
Met-Ed’s capital and operating costs associated with 
its investment in Unit No. 1 of the Three Mile Island 
nuclear generating station be removed from Met- 
Ed’s base rates. By orders dated August 28, 1980, 
the PaPUC denied Met-Ed’s petition for extra- 
ordinary rate relief in the amount of $35 million and 
instituted proceedings with respect to a Met-Ed 
request for rate relief aggregating approximately 
$76.5 million. In light of these actions, the banks 
have advised Met-Ed that its borrowings under the 
loan agreement will not be permitted to exceed Met- 
Ed’s “liquid assets” (as defined inthe letter) pledged 
to the banks plus Met-Ed’s deferred energy account 
from time to time. (Met-Ed’s deferred energy 
balance is expected to decline in the future.) The 
banks have stated, however, that they are prepared 
to permit a further increase in the amount of 
permitted borrowings by a further pledge of 
collateral. 


Consequently, Met-Ed is now requesting authority to 
grant to the banks as additional security for Met-Ed 
borrowings under the loan agreement a first priority 
security interest in substantially all of Met-Ed’s 
accounts receivable. Met-Ed proposes to pledge to 
the banks its existing and future accounts 
receivable, together with th eproceeds thereof, from 
the sale of electric energy to retail and wholesale 
customers. At July 31, 1980, Met-Ed had 
approximately $25 million of such accounts 
receivable. 


In all other respects, the transactions as heretofore 
authorized by the Commission would remain 
unchanged. 


The PaPUC has authorized Met-Ed to issue and sell 
up to $150 million aggregate principal amount of 
Notes under the loan agreement and also to pledge 
its accounts receivable to the banks as additional 
collateral under the loan agreement. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Due notice of the filing of said post-effective 
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amendment to the application-declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21728), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended by said post- 
effective amendment, be granted and permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that the time for 
filing the certification thereunder is extended so as 
to allow filing on a quarterly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21752/October 21, 1980 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


(70-6495) 


ORDER AUTHORIZING HOLDING COMPANY TO ACT 
AS SURETY FOR SUBSIDIARY 


American Electric Power Company, Inc. (“AEP”), a 
registered holding company, has filed with this 
Commission a declaration pursuant to Sections 
12(b) and 12(f) of the Public Utility Holding 


Company Act of 1935 (“Act”), and Rule 45 
promulgated thereunder concerning the following 
proposed transaction. 
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AEP requests approval of a surety bond in the 
amount of $51,000,000 that is to be posted with the 
Public Service Commission of West Virginia (“State 
Commission”) prior to December 10, 1980, by AEP 
as surety and Appalachian Power Company 
(“Appalachian”) as principal. 


On July 8, 1980, Appalachian filed with the State 
Commission new increased rates for electric service 
in West Virginia. By order dated August 4, 1980, the 
State Commission suspended the increased rates 
until December 10, 1980, pending its investigation 
of such increased rates. The new increased rates 
can be made effective on and after December 10, 
1980, subject to the posting by Appalachian of an 
appropriate bond to assure the making of 
appropriate refunds to its customers, including 
interest thereon at a rate later to be determined by 
the State Commission, in the event the State 
Commission’s final order in the proceeding should 
require refunds to be made. It is stated that the State 
Commission has indicated that it would permit AEP 
to become a surety for Appalachian in lieu of 
Appalachian posting the said bond. It is expected 
that the amount of the bond for the new increased 
rates will not exceed $51,000,000, which is equal to 
the estimated additional annual reveriue that the 
new increased rates will provide. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$2,500. The Public Service Commission of West 
Virginia has authorized the proposed transaction. No 
other state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21720), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that the 
declaration, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, be, and it hereby is, permitted to 
become effective forthwith, subject to the terms and 
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conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21753/October 21, 1980 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
New Orleans, Louisiana 


(70-6491) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
PREFERRED STOCK AT COMPETITIVE BIDDING 


Louisiana Power & Light Company (“Louisiana”), an 
electric utility subsidiary of Middle South Utilities, 
Inc. (“Middle South’), a registered holding 
company, has filed a declaration and amendments 
thereto with this Commission pursuant to Sections 
6(a) and 7 of the Public Utility Holding Company Act 
of 1935 (“Act”) and Rule 50 promulgated 
thereunder regarding the following proposed 
transaction. 


Louisiana proposes to issue and sell, subject to the 
competitive bidding requirements of the Act, not in 
excess of 1,200,000 shares of a new Series of its 
class of preferred stock, $25 par value (“Stock”). The 
Stock is to be established by appropriate corporate 
action, and, except as to the number of shares and 
designation, divided rate, the date from which 
dividends commence to accumulate, the amounts 
payable upon redemption, the terms and amount of 
the sinking fund, and matters relating to par value 
and certain voting rights (including matters relating 
to quorums and adjournments), will have the same 
rank and the same relative rights as the presently 
outstanding preferred stock of the company. 


The dividend rate of the Stock (which will be a 
multiple of 4-25ths of 1%) and the price to be paid to 
the company for the Stock (which will be not less 
than $25 nor more than $25.70 per share, plus 
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accumulated dividends, if any) will be determined 
by competitive bidding. The terms of the Stock will 
include a prohibition until November 1, 1985, 
against refunding the Stock, directly or indirectly, 
with funds derived from the issuance of securities at 
a lower effective interest or dividend cost. Louisiana 
expects that the terms of the stock will include 
provisions for a sinking fund designed to redeem at 
$25 per share, plus accumulated dividends, 60,000 
shares on each November 1 commencing in the year 
1985, with the company having a non-cumulative 
option to redeem an additional 60,000 shares on 
each November 1 during the sinking fund 
redemption period. 


Louisiana will apply the net proceeds derived from 
the issuance and sale of the preferred stock to the 
payment in part of short-term borrowings estimated 
to total $149,000,000 at the time the sale proceeds 
are received, to the financing in part of the 
company’s construction program, and to other 
corporate purposes. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21696), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 
50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21754/October 21, 1980 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
New Orleans, Louisiana 


MIDDLE SOUTH ENERGY, INC. 
New Orleans, Louisiana 


(70-6051) 


ORDER AUTHORIZING SUBSIDIARY TO ISSUE AND 
SELL COMMON STOCK TO PARENT 


Middle South Utilities, Inc. (“Middle South”), a 
registered holding company, and its subsidiary, 
Middle South Energy, Inc. (“MSEI”) have filed a post- 
effective amendment to an application-declaration 
previously filed with this Commission pursuant to 
Sections 6(a), 7, 9(a), 10 and 12(f) of the Public 
Utility Holding Company Act of 1935 (“Act”) and rule 
43 promulgated thereunder regarding the proposed 
transaction. 


By a series of orders dating to December 1977 inthis 
matter the Commission has authorized MSEI to 
issue and sell its common stock to Middle South 
from time to time in order to finance, in part, MSEI’s 
construction of the nuclear-fired Grand Gulf 
Generating Station. The Commission’s most recent 
order in this matter was dated February 12, 1980 
(HCAR No. 21429) and authorized MSEI to issue and 
sell up to 50,000 additional shares of its authorized 
but unissued no par common stock to Middle South 
from time to time through December 31, 1980 
(“1980 Common Stock”). As of July 15, 1980 MSEI 
had sold 18,500 of such shares to Middle South. 


It now appears that, based upon MSEI’s revised 
estimate of cash requirements for the remainder of 
1980 and during 1981, in addition to the 31,500 
shares of 1980 Common Stock which were unsold as 
of July 15, 1980, it may be necessary for MSEI to 
issue and sell to Middle South during the remainder 
of 1980 and through and including December 31, 
1981, an aggregate of 50,000 additional shares of its 
authorized but unissued common stock, no par 
value (“Additional Shares”). MSE! proposes to issue 
and sell, and for Middle South to purchase, up to 
50,000 shares of the Additional Shares through and 
including December 31, 1981, at a price of $1,000 
per share for an aggregate cash purchase price of 
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$50,000,000. MSEI will apply the proceeds of sales 
of the Additional Shares to costs incurred by it in the 
construction of the Grand Gulf Project. MSEI is 
authorized by its articles of incorporation to issue up 
to 1,000,000 shares of its common stock, no par 
value, and as of July 15, 1980 the Company has 
issued and sold an aggregate of 425,500 shares of its 
common stock no par value to Middle South for an 
aggregate cash consideration of $425,500,000. 


MSEI and Middle South state that it is preferable for 
sales of the Additional Shares to be timed to coincide 
with MSEI’s cash needs from time to time, which are 
primarily determined by the nature and pace of the 
construction work on the Grand Gulf Project. 
Accordingly, MSE! proposes to sell the Additional 
Shares to Middle South from time to time at any time 
through and including December 31, 1981 in 
increments to be determined by MSEI and Middle 
South. Each such sale will be reported to the 
Commission by a Certificate filed pursuant to Rule 
24. 


To the extent funds are required from external 
sources to acquire the Additional Shares, Middle 
South will obtain such funds through the issuance 
and sale of its unsecured short-term promissory 
notes issued under a revolving credit agreement 
dated as of June 27, 1980 with a group of banks 
headed by Manufacturers Hanover Trust Company, 
New York, New York, as authorized by the 
Commission’s Order dated June 17, 1980 (HCAR 
No. 21628), or through extensions thereof or such 
other forms of financing as may be approved by the 
Commission. 


It is stated that sales of the Additional Shares will 
enable MSEI to continue construction of the Grand 
Gulf Project and to maintain capitalization ratios 
required under various agreements. 


It is stated that no special or severable fees, 


commissions or expenses will be incurred in 
connection with the proposed transaction. It is 
further stated that no state or federal regulatory 
authority, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said post-effective 
amendment to said application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21727), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
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record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted 
and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21755/October 21, 1980 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-6499) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AND PREFERRED STOCK 


Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, has 
filed an application-declaration and amendments 
thereto with this Commission pursuant to Sections 
6(b) and 12(c) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rules 42 and 50 
promulgated thereunder regarding the following 
proposed transactions. 


Appalachian proposes to issue and sell up to 
$80,000,000 aggregate principal amount of its first 
mortgage bonds, of a new series, with a maturity of 
not less than 5 years and not more than 30 years. The 
interest rate on the principal amount of the bonds 
(which will be expressed in a multiple of 1/8th of 
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1%) and the price to be paid to Appalachian for the 
bonds (which shall not be less than 100% of the 
principal amount, unless the company shall 
authorize a lower percentage not less than 99%, and 
shall not be more than 102-3/4% of the principal 
amount) will be determined at the time of sale by 
competitive bidding carried out in accordance with 
the requirements of Rule 50 under the Act. 


Appalachian expects that the terms of the bonds will 
preclude the company from redeeming any such 
bond for five years if such redemption is for the 
purpose of refunding such bond through the use, 
directly or indirectly, of borrowed funds at an 
effective interest cost less than the effective interest 
cost to the company of such bonds. It is also 
expected that the successful bidders for these 
bonds will make a public offering of the same. 


Appalachian states that it is difficult to determine, 
under present market conditions, whether it would 
be more advantageous to the company to sell bonds 
with a 30-year or some shorter maturity and that it is 
in the public interest that the company be afforded 
the necessary flexibility to adjust its financing 
program to developments in the markets for long- 
term debt securities when and as they occur. 
Appalachian proposes, therefore, that it decide at a 
later time, prior to the submission of bids for the 
bonds, on the maturity of the bonds and notify 
prospective bidders of its decision reasonably in 
advance of, but in any event not less than 72 hours 
prior to, the bidding. 


Appalachian also proposes to issue and sell up to 
1,600,000 shares of a new series of its no par 
cumulative preferred stock with an involuntary 
liquidation price of $25 per share. The dividend rate 
per share (which will be expressed in a multiple of 
$.01) and the amount per share to be paid by the 
company to the purchasers as compensation to the 
purchasers will be determined at the time of sale by 
competitive bidding carried out in accordance with 
the requirements of Rule 50 under the Act. The price 
to be paid to Appalachian will be $25 per share 
which also will be the price at which the cumulative 
preferred stock is initially offered to the public. 


Appalachian expects that the terms of the 
cumulative preferred stock will preclude the 
company from redeeming any share of such 
cumulative preferred stock for five years if such 
redemption is for the purpose of refunding such 
share, directly or indirectly, through the incurring of 
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debt or the issuance of stock ranking equally with or 
prior to the cumulative preferred stock as to 
dividends or assets, if such debt has an effective 
interest cost or such stock has an effective dividend 
cost less than the effective dividend cost of such 
cumulative preferred stock. It is also expected that 
the successful bidders for the preferred stock will 
make a public offering of the same. 


The terms of the cumulative preferred stock may 
also provide for a cumulative sinking fund pursuant 
to which the company would retire, at $25 per share, 
commencing no earlier than five years subsequent 
to the first day of the month in which the cumulative 
preferred stock is issued, not more than 5% annually 
of the number of shares initially issued, with the non- 
cumulative option on any sinking fund date of 
redeeming at $25 per share an additional like 
number of shares and with the option to credit 
against any sinking fund requirement shares of the 
cumulative preferred stock theretofore purchased 
or otherwise acquired by the company. It is stated 
that Appalachian will decide on the necessity for a 
sinking fund provision at a later time, prior to the 
submission of bids for the cumulative preferred 
stock, and that it will notify prospective bidders of its 
decision reasonably in advance of, but in any event 
not less than 72 hours prior to, the bidding. 


The proceeds from the sale of the bonds and 
cumulative preferred stock will be used to repay 
$50,000,000 aggregate principal amount of bank 
loans outstanding under a revolving credit 
agreement and, to the extent additional funds are 
available, to repay unsecured short-term 
indebedness of the company consisting of short- 
term notes and commercial paper. 


The Virginia State Corporation Commission and the 
Tennessee Public Service Commission have 
authorized the proposed transactions. No other state 
or federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said application- 


declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21719), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
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and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the ACT and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rules 24 and 50 
promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21756/October 22, 1980 


In the Matter of 


COLUMBUS AND SOUTHERN OHIO ELECTRIC 
COMPANY 

215 North Front Street 

Columbus, Ohio 43215 


(70-6451) 


NOTICE OF PROPOSED REVISIONS IN ARRANGE- 
MENTS FOR SHORT-TERM BORROWINGS 


NOTICE IS HEREBY GIVEN that Columbus and 
Southern Ohio Electric Company (“CSOE”), an 
electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, has 
filed with this Commission a_ post-effective 
amendment to its application previously filed and 
amended pursuant to the Public Utility Holding 
Company Act of 1935 (“Act”), designating Section 
6(b) of the Act and Rules 50(a)(2) and 50(a)(5) 
promulgated thereunder as applicable to the 
proposed transactions. All interested persons are 
referred to the application, as amended by said post- 
effective amendment, which is summarized below, 
for a complete statement of the proposed 
transactions. 


By orders dated May 28, 1980, and September 23, 


1980 (HCAR Nos. 21594 and 21723), CSOE was 
granted a short-term borrowing authorization 
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through July 1, 1981, in an aggregate principal 
amount not to exceed $200,000,000. CSOE’s credit 
arrangements for such borrowings consisted of (1) 
lines of credit aggregating $113,066,000 with 38 
banks; (2) a joan agreement with certain banks for 
up to $80,000,000 of loans for use in retiring certain 
of its preferred shares; (3) a credit agreement for up 
to $30,000,000 of fuel inventory financing; and (4) 
arrangements for borrowing up to $23,000,000 from 
funds managed by certain banks’ trust departments. 


By post-effective amendment CSOE requests 
authorization to change its borrowing arrangements 
under (1) above, and to issue and sell commercial 
paper, all as further described below. No changes 
are sought concerning its borrowing arrangements 
under (2)-(4) above, or in the total amount of short- 
term debt authorized. 


With respect to CSOE’s lines of credit, it is stated that 
CSOE has arrangements for lines of credit totaling 
$385,926,000 with 46 banks of three classes. Each 
note to be issued to a Class | and Class II bank will 
mature not more than 270 days after the date of 
issuance or renewal thereof, and will be prepayable 
at any time without premium or penalty. CSOE’s 
credit arrangements with the Class | banks generally 
require it to maintain compensating balances equal 
to a percentage of the line of credit made available 
by the banks plus a percentage of any amount 
actually borrowed (not in excess of 10% of the line of 
credit and 10% of the amount borrowed). CSOE’s 
credit arrangements with the Class II banks require 
it to maintain a compensating balance of 5% of the 
line of credit made available and to pay a fee equal to 
4% of the bank’s prime rate then in effect times the 
size of the line. The combination of a compensating 
balance of 5% and such fee is generally equivalent to 
a compensating balance not in excess of 10% of the 
line of credit made available. In addition to the 
compensating balance and fee, CSOE must pay 
interest on the borrowings at the rate of up to 108.5% 
of the bank’s prime rate. Borrowings from one of the 
Class Il banks, Credit Lyonnais, may be made in 
domestic U.S. dollars and/or in eurodollars, and on 
any borrowings in eurodollars the interest thereon 
will be a designated percent of the London Interbank 
Offering Rate (“LIBOR”). It is stated that the total cost 
of borrowings from Class || banks would not be 
greater than the effective rate for borrowings bearing 
interest at the prime rate with compensating 
balances equal to 10% of the line of credit and 10% 
of the amount borrowed. The effective interest cost 
of borrowings from either Class | or Class II banks 
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would not exceed 125% of the prime rate, or not 
more than 17.5% on the basis of a prime rate of 14%. 


Concerning its credit arrangements with the Class III 
banks, CSOE has money market facilities with two 
banks in an aggregate amount of $20,000,000. 
These facilities do not represent a formal 
commitment by the banks to CSOE, but merely 
represent the ability of CSOE to request unsecured 
borrowings, in the form of promissory notes, on a 
case-by-case basis. The facility at one of the Class III 
banks, the Bank of Nova Scotia, is available for 
unsecured borrowings in domestic U.S. dollars 
and/or in eurodollars. Borrowings from either Class 
Ill bank may be made for up to 180 days and will be 
prepayable at any time without premium or penalty. 
No compensating balances are required. The 
interest rate, which is presently to be negotiated ona 
case-by-case basis (using a 360-day year), will bea 
designated percent of the bank’s prime rate, except 
on borrowings made in eurodollars from the Bank of 
Nova Scotia, upon which the interest rate will be a 
designated percent of LIBOR. It is stated that the 
effective interest cost of borrowings from a Class III 
bank will be lower than the effective interest cost of 
borrowings from a Class | or Class I! bank. 


In addition to its borrowing arrangements with 
banks, CSOE also proposes to issue and sell 
commercial paper to a dealer in commercial paper, 
Lehman Commercial Paper Incorporated 
(“Lehman”), through July 1, 1981, provided that 
none of such commercial paper shall mature later 
than March 31, 1982. The commercial paper will be 
in the form of promissory notes in denominations of 
not less than $50,000, nor more than $5,000,000, of 
varying maturities, with no maturity more than 270 
days after date of issuance. Such notes will not be 
prepayable prior to maturity and will be sold at a 
discount rate not in excess of the discount rate 
prevailing at the time of issuance for commercial 
paper of comparable quality and maturity. Lehman 
will reoffer the commercial paper, at a discount rate 
of 1/8 of 1% less than the discount rate at which 
such paper was purchased from CSOE, to not more 
than 200 of Lehman’s customers identified and 
designated in a non-public list prepared by Lehman. 
It is expected that such customers will hold the 
commercial paper until maturity, but if any such 
customer desires to resell prior thereto, Lehman will, 
pursuant to a verbal repurchase agreement, 
repurchase such commercial paper and reoffer it to 
other customers on its non-public list. 
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CSOE claims exemption from the competitive 
bidding requirements of Rule 50 for its issuance of 
short-term notes to banks pursuant to Rule 50(a)(2), 
and requests an exemption for its sale of 
commercial paper pursuant to Rule 50(a)(5). 


The fees and expenses to be incurred in connection 
with the proposed transactions are estimated at 
$500. It is stated that no state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may not later than November 17, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said application, as amended by said post- 
effective amendment, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicant at the 
above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date the application, as amended or 
as it may be further amended, may be granted as 
provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21757/October 22, 1980 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
CENTRAL AND SOUTH WEST SERVICES, INC. 
Dallas, Texas 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


SOUTHWESTERN ELECTRIC POWER COMPANY 
Shreveport, Louisiana 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 


(70-6163) 


ORDER AUTHORIZING CHANGE IN METHOD OF 
CALCULATING INTEREST ON FUNDS LENT BY A 
SUBSIDIARY TO INTRASYSTEM MONEY POOL 


Central and South West Corporation (“CSW”), a 
registered holding company, and five of its 
subsidiaries, Central Power and Light Company 
(“CPL”), Southwestern Electric Power Company 
(“SWEPCO”), Public Service Company of Oklahoma 
(“PSO”), West Texas Utilities Company (“WTU”), and 
Central and South West Services, Inc. (“CSWS”), 
have filed with this Commission a post-effective 
amendment to their application-declaration 
previously filed and amended in this matter 
pursuant to Sections 6, 7, 9(a), 10, 12(b) and 12(f) of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 43, 45 and 50 promulgated 
thereunder concerning the following proposed 
transaction. 


By orders dated June 30, 1978, October 27, 1978, 
March 29, 1979, May 9, 1979, June 14, 1979, July 
19, 1979, July 31, 1979, October 24, 1979, February 
5, 1980, March 20, 1980, and June 10, 1980 (HCAR 
Nos. 20608, 20749, 20978, 21041, 21097, 21150, 
21166, 21269, 21421, 21482 and 21617), CSW and 
its subsidiaries were authorized to incur short-term 
borrowings through December 31, 1981, in a 
maximum aggregate collective amount of 
$250,000,000 and in the following individual 
amounts: CSW, $200,000,000; CPL, $100,000,000; 
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SWEPCO, $75,000,000; PSO, $180,000,000; WTU, 
$15,000,000; and CSWS, $4,000,000. The short- 
term borrowings are pursuant to a CSW System 
money pool under which CSW and its subsidiaries 
coordinate their short-term borrowings and make 
borrowings outside the money pool from banks and 
through the issuance of commercial paper. The 
money pool consists of funds from the following 
sources: (i) surplus funds of CSW; (ii) surplus funds 
of the subsidiaries; (iii) borrowings by CSW or the 
subsidiaries from banks; and (iv) proceeds from 
CSW’s sales of commercial paper. 


CSW administers the money pool by matching up, to 
the extent possible, short-term cash surplus and 
loan requirements of itself and its subsidiaries. 
Subsidiary requests for short-term loans are met 
first from surplus funds of the other subsidiaries 
which are available to the money pool and then from 
CSW’s corporate funds, to the extent available. When 
these sources of funds are insufficient to meet short- 
term loan requests, CSW is authorized to issue and 
sell its commercial paper to commercial paper 
dealers and to certain approved financial 
institutions, and to borrow from banks. 


With respect to intrasystem loans, the arrangements 


currently authorized provide that (1) a subsidiary’s 
loans to the money pool earn interest at a rate for that 
day published in The Wall Street Journal for 
commercial paper placed directly by a major 
financial company, which paper has a term most 
nearly equal to the term of the particular loan in 
question to the money pool (the “Journal Rate”); and 
(2) a subsidiary’s loans from the money pool are 
charged interest at a rate equal to CSW’s net cost of 
borrowings from external sources. 


By post-effective amendment applicants-declarants 
request authorization to make the interest rate on a 
subsidiary’s advance of surplus funds to the money 
pool equal to the net cost of CSW’s borrowings from 
external sources, or, if there are no such borrowings 
outstanding, then the Journal Rate. It is stated that 
recent experience under the presently-authorized 
dual rates had created an inequitable disparity inthe 
rates paid subsidiaries on loans of surplus funds to 
the money pool as compared with rates charged 
subsidiaries on borrowings from the money pool. 
The proposed change would eliminate the disparity 
by making equal the rate paid to subsidiaries on 
advances to the money pool and the rate charged 
subsidiaries on loans therefrom, yet would result in 
no overall change in net system borrowing costs. 
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The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$250. No state commission and no _ federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said post-effective 
amendment to the application-declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21725), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application-declaration, as amended, be granted 
and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act, except that certificates thereunder shali be 
filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SEC DOCKET/289 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21758/October 22, 1980 


In the Matter of 


CENTRAL POWER & LIGHT COMPANY 
120 North Chaparral Street 
Corpus Christi, Texas 78401 


(70-6512) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that Central Power & 
Light Company (“CP&L’), an electric utility 
subsidiary company of Central and South West 
Corporation, a registered holding company, has filed 
a declaration with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(b) and 7 of the Act and Rule 
50 promulgated thereunder as applicable to the 
proposed transaction. All interested persons are 
referred to the declaration, which is summarized 
below, for a complete statement of the proposed 
transaction. 


CP&L proposes to issue and sell at competitive 
bidding up to $100,000,000 principal amount of its 
First Mortgage Bonds, Series R, Due December 1, 
2010. The interest rate of the bonds and the price to 
be paid to CP&L (which will not be less than 99% nor 
more than 102.75% of the principal amount thereof) 
will be determined by competitive bidding. The 
bonds will have refunding protection until December 
1, 1985, and will be subject to a 1% sinking fund 
beginning in 1982. The bonds will be issued under 
and secured by CP&L’s Indenture, dated November 
1, 1943, between it and The First National Bank of 
Chicago, Trustee, as previously amended and as to 
be further amended by a Supplemental Indenture to 
be dated December 1, 1980. 


The net proceeds from the issuance and sale of the 
bonds will be used to repay short-term borrowings 
which were incurred or expected to be incurred to 
finance construction expenditures and to finance 
future construction expenditures. Approximately 
$75,000,000 of short-term borrowings are expected 
to be outstanding as of December 23, 1980, the 
planned date of issuance of the bonds. No funds 
generated from the bonds nor any of the borrowings 
retired thereby have been or will be utilized to pay 


290/SEC DOCKET 


the cost of facilities which would not be needed to 
provide service to customers of CP&L if it were not 
part of the Central and South West System. No 
expenditures will be made by the company for the 
construction or acquisition of any facility not so 
needed prior to the time all funds covered by the 
declaration have been expended. For the purposes 
of the foregoing representation, it is assumed that 
none of the facilities, construction or acquisition of 
which would be part of any proposal forming the 
subject of the proceedings in Central and South West 
Corporation, et al. (Admin. Proc. file No. 3-4951), 
would be needed to provide service to customers of 
CP&L if it were not part of the Central and South West 
System. 


CP&L’s estimated construction and fuel exploration 
and development expenditures for the years 1980 
through 1981 are estimated at $198,000,000, 
$198,000,000, and $278,000,000, respectively. 
Approximately $168,000,000 of the 1980 estimated 
total had been expended as of August 31, 1980. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$120,000, including accountants’ fees of $7,500 
and legal fees of $18,500. The fee of counsel for the 
purchasers of the bonds is estimated at $19,500 and 
is to be paid by the successful bidders. It is stated 
that no state commission and no federal 
commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 18, 1980, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons 
for such request, and the issues of fact or law raised 
by said declaration which he desires to controvert; or 
he may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request should be served personally or 
by mail upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in case 
of an attorney at law, by certificate) should be filed 
with the request. At any time after said date, the 
declaration, as filed or as it may be amended, may be 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
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may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21759/October 23, 1980 


In the Matter of 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


TRANSOK PIPELINE COMPANY 
Tulsa, Oklahoma 


(70-6487) 


ORDER AUTHORIZING PRIVATE PLACEMENT OF 
LONG-TERM NOTES GUARANTEED BY PARENT OF 
ISSUER 


Transok Pipe Line Company (‘“Transok”), an 
intrastate natural gas transmission pipeline, and 
Public Service Company of Oklahoma (“PSO”), the 
parent of Transok and an electric utility subsidiary of 
Central and South West Corporation, a registered 
holding company, have filed a joint application- 
declaration and amendments thereto with this 
Commission pursuant to Sections 6, 7, 12(b) and 
12(f) of the Public Utility Holding Company Act of 
1935 (“Act”) and Rules 45 and 50 promulgated 
thereunder regarding the proposed transaction. 


On August 25, 1980 (HCAR No. 21688) the 
Commission gave notice of a proposal by Transok to 
privately place up to $35,000,000 principal amount 
of sinking fund debentures to be guaranteed by PSO 
or, in the alternative, privately placed long-term 
notes in the same amount and having the same 
characteristics as the debentures. The notice of 
August 25, 1980 also granted Transok an exception 
from the competitive bidding requirements of Rule 
50 promulgated under the Act for the purpose of 
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negotiating with underwriters for the private 
placement of such securities. Transok has now 
completed its negotiations with underwriters and 
proposes to issue long-term notes to be placed 
through The First Boston Corporation. 


Transok will issue $35,000,000 of notes due October 
31, 1990, guaranteed by PSO, at an interest rate of 
13% (“notes”). The notes will be Transok’s senior 
debt and will have the same characteristics as the 
debentures. The notes will be unconditionally 
guaranteed by PSO. The major advantage of the 
notes as opposed to sinking fund debentures is that 
it will not be necessary to have a trustee under an 
indenture and therefore the trustee fees which 
would have been necessary will be saved. The Note 
Agreement contains conditions similar to those set 
forth in the Commission’s Statement of Policy 
regarding first mortgage bonds subject to the Public 
Utility Holding Company Act of 1935 (HCAR No. 
13105). Transok intends to close the sale of the 
notes to a group of eleven institutional investors on 
October 31, 1980. 


The notes will be subject to a mandatory sinking 
fund requirement on October 31 each year 
commencing in the year 1982 through 1989. The 
sinking fund requirement provides that Transok 
retire through a mandatory pro rata cash sinking 
fund in the year 1982, 4% of the principal amount of 
notes ($1,400,000) increasing 1% per year through 
the year 1989 with the requirement for 1989 being 
11% ($3,850,000). The mandatory sinking fund 
provision results in an average life of the notes of 
7.72 years. In addition. Transok may redeem, at its 
option, an amount equal to the mandatory siunking 
fund requirement pursuant to a noncumulative 
option, an amount equal to the mandatory sinking 
fund requirement pursuant to a noncumulative 
principal amount of the note plus accrued interest to 
the redemption price. 


The notes will be entitled to refunding protection and 
may not be redeemed before October 31, 1988 out of 
or in anticipation of borrowed funds having an 
interest cost to Transok of less than that of the notes. 
Subject to the refunding protection the notes will be 
redeemable upon not less than 30 days notice and in 
whole at any time or in part from time to time at 
election of Transok at the percentages set forth 
below of the principal amount together with accrued 
interest to the prepayment date: 
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During The 12-Months Ending 
October 31 In The Years: 
1980 
1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 


Percentage of Principal 
Amount: 
113.000 
111.556 
110.112 
108.668 
107.224 
105.780 
104.336 
102.892 
101.448 
100.000 


Pursuant to the Note Agreement Transok may not 
declare dividends on its common stock or make any 
other distribution to its common stock holders 
except out of net income earned subsequent to 
December 31, 1979. The proceeds of the sale will be 
used by Transok to retire maturing debt and to 
finance, in part, its 1981 construction program. 


The fees, conditions and expenses to be incurred by 
Transok in connection with the proposed transaction 
are estimated at $30,000, including legal fees of 
$18,500. The fee of counsel for the purchasers of the 
notes is estimated at $17,500 and will be paid by 
Transok. In addition, Transok will pay to The First 
Boston Corporation a fee of $105,000 as its 
placement fee. It is stated that no state or federal 
regulatory authority, other than this Commission, 
has jurisdiction over the proposed transaction. 


Due notice of the filing of said application- 


declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21688), and no hearing has been 
requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 


conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 
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TRUST INDENTURE ACT OF 1939 
Release No. 594/October 23, 1980 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11404/October 17, 1980 


In the Matter of 


THE CASH MANAGEMENT TRUST OF AMERICA 
333 South Hope Street 
Los Angeles, California 90071 


(812-4730) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE 
INVESTMENT COMPANY ACT OF 1940 GRANTING 
EXEMPTIONS FROM THE PROVISIONS OF SECTION 
2(a)(41) OF THE ACT AND RULES 2a-4 AND 22c-1 
THEREUNDER 


NOTICE IS HEREBY GIVEN that The Cash 
Management Trust of America (“Applicant”), 
registered under the Investment Company Act of 
1940 (“Act”) as an open-end, diversified, 
management investment company, filed an 
application on September 5, 1980, and 
amendments thereto on September 19, 1980, and 
September 22, 1980, requesting an order of the 
Commission, pursuant to Section 6(c) of the Act, 
exempting Applicant from the provisions of Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder, to the extent necessary to permit 
Applicant to compute its net asset value per share 
according to the amortized cost method of valuing 
portfolio securities. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant is a business trust organized and existing 
under the laws of the state of Massachusetts. 
Applicant has registered under the Act (File No. 811- 
2380) and its securities are registered under the 
Securities Act of 1933 (File No. 2-47940). 


Applicant states that it intends to operate as a 
“money market” fund. Applicant’s investment 
objective is to provide current income to its investors 
while preserving capital and maintaining liquidity. 
To realize this objective Applicant invests in certain 
high quality money market instruments consisting 
of (i) securities of the United States government, its 
agencies and instrumentalities; (ii) obligations of 
commercial banks having total assets in excess of 
$1 billion based on latest published reports; (iii) 
obligations of savings associations having assets in 
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excess of $1 billion and which are members of the 
Federal Deposit Insurance Corporation or the 
Federal Savings and Loan Insurance Corporation; 
(iv) corporate notes with maturities up to nine 
months at the time of issuance which at the time of 
purchase are either rated in one of the two highest 
categories by Standard & Poor’s Corporation or 
Moody's Investors Service, Inc. or, with respect to not 
more than 15% of the trust’s total assets after such 
purchase, other commercial paper deemed by the 
trustees on the basis of the issuer’s credit worthiness 
to be of comparable quality; (v) other investment 
grade corporate obligations that mature, or that may 
be redeemed by the trust, in one year or less and (vi) 
repurchase agreements with selected banks and 
securities dealers, provided that the trust does not 
enter any repurchase agreement if, as a result, more 
than 10% of the trust’s total assets would be subject 
to repurchase agreements maturing in more than 
seven days. 


According to the application, Capital Research & 
Management Company, an investment adviser to 
fifteen mutual funds and registered under the 
Investment Advisers Act of 1940, will act as 
Applicant’s investment adviser. Applicant further 
states that the minimum initial investment in its 
shares is $5,000. Applicant states that from the 
inception of the public offering of its shares in 
November, 1976, it has maintained the public 
offering price of its shares at $1.00 per share. 


As here pertinent, Section 2(a)(41) ofthe Act defines 
value to mean: (1) with respect to securities for 
which market quotations are readily available, the 
market value of such securities, and (2) with respect 
to other securities and assets, fair value as 
determined in good faith by the board of directors. 
Rule 22c-1 adopted under the Act provides, in part, 
that no registered investment company or principal! 
underwriter therefor issuing any redeemable 
security shall sell, redeem, or repurchase any such 
security except at a price based on the current net 
asset value of such security which is next computed 
after receipt of a tender of such security for 
redemption or of an order to purchase or sell such 
security. Rule 2a-4 adopted under the Act provides, 
as here relevant, that the “current net asset value” of 
a redeemable security issued by a registered 
investment company used in computing its price for 
the purposes of distribution, repurchase and 
redemption shall be an amount which reflects 
calculations made substantially in accordance with 
the provisions of that rule, with estimates used 
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where necessary or appropriate. Rule 2a-4 further 
states that portfolio securities with respect to which 
market quotations are readily available shall be 
valued at current market value, and that other 
securities and assets shall be valued at fair value as 
determined in good faith by the board of directors of 
the registered company. Prior to the filing of the 
application, the Commission expressed its view that, 
among other things: (1) Rule 2a-4 under the Act 
requires that portfolio instruments of “money 
market” funds be valued with reference to market 
factors, and (2) it would be inconsistent, generally, 
with the provisions of Rule 2a-4 for a “money 
market” fund to value its portfolio instruments on an 
amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon applicaton, may 
conditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any 
provision or provisions of the Act or of the rules 
thereunder, if and to the extent that such exemption 
is necessary or appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the Act. 


Applicant requests an exemption from Section 
2(a)(41) of the Act and Rules 2a-4 and 22c-1 
thereunder to permit it to use the amortized cost 
method of valuing portfolio securities. In support of 
the relief requested Applicant represents that use of 
the amortized cost method of valuing portfolio 
securities would provide the necessary flexibility in 
managing Applicant’s securities portfolio to deal 
with fluctuating interest rate levels, while at the 
same time maintaining the offering price of 
Applicant’s shares at $1.00 per share. Applicant also 
states that such valuation would enable it to attract 
as investors corporate investors and bank trust 
departments which require stability of principal and 
a steady flow of investment income. Finally, 
Applicant states that unless it is allowed to use the 
amortized cost method of valuation it would be at a 
competitive disadvantage as compared with other 
money market funds. Therefore, Applicant submits 
that granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 
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Applicant has further agreed that the following 
conditions may be imposed in any order of the 
Commission granting the exemptive relief 
requested: 


1. In overseeing Applicant’s operations and 
delegating special responsibilities involving 
portfolio management to Applicant’s investment 
adviser, the board of trustees of Applicant 
undertakes — as a particular responsibility within 
the overall duty of care owed to its shareholders — to 
establish procedures reasonably designed, taking 
into account current market conditions and 
Applicant's investment objectives, to stabilize 
Applicant’s net asset value per share, as computed 
for the purpose of distribution, redemption and 
repurchase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the board of trustees of each Applicant shall be the 
following: 


(a) Review by the board of trustees, as it deems 
appropriate and at such intervals as are reasonable 
in light of current market conditions, to determine 
the extent of deviation, if any, of the net asset value 
per share as determined by using available market 
quotations from the $1.00 amortized cost price per 
share, and the maintenance of records of such 
review. 


(b) In the event such deviation from Applicant's 
$1.00 amortized cost price per share exceeds 1/2 of 
1 percent, a requirement that the board of trustees 
will promptly consider what action, if any, should be 
initiated by it. 


(c) Where the board of trustees believes the extent of 
any deviation from the $1.00 amortized cost price 
per share may result in material dilution or other 
unfair results to investors or existing shareholders, it 
shall take such action as it deems appropriate to 
eliminate or to reduce to the extent reasonably 
practicable such dilution or unfair results, which 
action may include: redeeming shares in kind; 
selling portfolio instruments prior to maturity to 
realize capital gains or losses, or to shorten the 
average maturity of Applicant; withholding 
dividends; or utilizing a net asset value per share as 
determined by using available market quotations. 


3. Applicant will maintain a dollar-weighted average 
portfolio maturity appropriate to its objective of 
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maintaining a stable net asset value per share; 
provided, however, that Applicant will (a) refrain 
from purchasing any instrument with a remaining 
maturity of greater than one year, and (b) maintaina 
dollar-weighted average portfolio maturity which 
does not exceed 120 days. 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a written 
copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and 
Applicant will record, maintain and preserve for a 
period of not less than six years (the first two years in 
an easily accessible place) a written record of its 
board of trustees’ considerations and actions taken 
in connection with the discharge of their 
responsibilities, as set forth above, to be included in 
the minutes of the board of trustees’ meetings. The 
documents preserved pursuant to this condition 
shall be subject to inspection by the Commission in 
accordance with Section 31(b) of the Act, as if such 
documents were records required to be maintained 


pursuant to rules adopted under Section 31(a) ofthe 
Act. 


5. Applicant will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of trustees determines present minimal credit 
risks, and which are of “high quality” as determined 
by any major rating service or, in the case of any 
instrument that is not rated, of comparable quality 
as determined by its board of trustees. 


6. Applicant will include in each quarterly report, as 
an attachment to Form N-1Q, a statement as to 
whether any action pursuant to paragraph 2(c) 
above was taken during the preceding fiscal quarter 
and, if any such action was taken, will describe the 
nature and circumstances of such action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 10, 1980, at 
5:30 p.m., submit to the Commission in writing, a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request and the issues, 
if any, of fact or law proposed to be controverted, or 
he may request that he be notified ifthe Commission 
shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
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stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon the 
Commission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is ordered, 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11405/October 17, 1980 


In the Matter of 


TAX DEFERRED FUND, INC. 
660 Madison Avenue 
New York, New York 10021 


(811-2845) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER OF THE COMMISSION 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN THAT Tax Deferred Fund, 
Inc. (“Applicant”), registered under the Investment 
Company Act of 1940 (‘Act’) as an open-end, 
diversified, management investment company, filed 
an application on June 25, 1979, pursuant to Section 
8(f) of the Act, for an order of the Commission 
declaring that Applicant has ceased to be an 
investment company as that term is defined in the 
Act. All interested persons are referred to the 
application on file with the Commission for a 
statement of the representations contained therein, 
which are summarized below. 


The Application states that Applicant, a Maryland 
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corporation, registered under the Act on June 14, 
1978. Applicant has not filed a_ registration 
statement under the Securities Act of 1933, andthus 
has never made a public offering of its securities. 
The application further states that Applicant does 
not propose to make a public offering of securities or 
engage in any business activities other than those 
necessary for the winding-up of its affairs. Applicant 
currently has no securityholders, no assets, no 
debts, and is not a party to any litigation or 
administrative proceedings. In addition, Applicant 
within the last eighteen months has not for any 
reason transferred any of its assets to a separate 
trust, the beneficiaries of which were or are security- 
holders of Applicant. Finally, Applicant states that its 
legal existence under Maryland law is expected to 
terminate in the future because of non-payment of 
state taxes. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, 
it shall so declare by order, and upon the 
effectiveness of such order the registration of such 
company shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than November 11, 1980, at 
5:30 p.m., submit to the Commission in writing, a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request and the issues, 
if any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commission 
shall order a hearing thereon. Any such com- 
muniation should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address 
stated above. Proof of such service (by affidavit or, in 
the case of an attorney-at-law, by certificate) shall be 
filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing, upon request or upon 
the Commission’s own motion. Persons who request 
a hearing or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11406/October 17, 1980 


In the Matter of 


HILLIARD-LYONS CASH MANAGEMENT, INC. 
545 South Third Street 
Louisville, Kentucky 40202 


(812-4698) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS OF 
RULES 2a-4 AND 22c-1 UNDER THE ACT 


Hilliard-Lyons Cash Management, Inc. 
(“Applicant”), registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, 
diversified, management investment company, filed 
an application on June 27, 1980, and amendments 
thereto on July 17, 1980, and July 31, 1980, 
requesting an order of the Commission, pursuant to 
Section 6(c) of the Act, exempting Applicant from 
the provisions of Rules 2a-4 and 22c-1 under the Act 
to the extent necessary to permit the Applicant to 
compute its net asset value per share, for purposes 
of effecting sales, redemptions and repurchases of 
its shares, to the nearest one cent ona share value of 
one dollar. In all other respects, Applicant’s portfolio 
securities will be valued in accordance with the 
views of the Commission set forth in Investment 
Company Act Release No. 9786 (May 31, 1977). 


On September 19, 1980, a notice (Investment 
Company Act Release No. 11365) was issued of the 
filing of said application. The notice gave interested 
persons an opportunity to request a hearing, and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemptions is 
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appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Rules 2a-4 and 22c-1 under the Act, to 
the extent requested, be, and hereby is, granted, 
effective forthwith, subject to the following 
conditions to which Applicant has consented. 


1. That Applicant’s Board of Directors, in supervising 
operations and delegating special responsibilities 
involving Applicant's portfolio management to 
Applicant’s investment adviser, undertake — as a 
particular responsibility within their overall duty of 
care owed to Applicant’s shareholders — to assure to 
the extent reasonably practicable, taking into 
account current market conditions affecting 
Applicant's investment objectives, that Applicant's 
price per share as computed for purposes of 
effecting sales, redemptions and repurchases, 
rounded to the nearest one cent, will not deviate 
from $1.00.! 


2. That Applicant will maintain a dollar-weighted 
average portfolio maturity appropriate to its 
objective of maintaining a stable price per share, 
and that Applicant will neither (a) purchase an 
instrument with a remaining maturity of greater than 
one year, nor (b) maintain a dollar-weighted average 
portfolio maturity in excess of 120 days. 


3. That Applicant’s purchases of portfolio 
instruments, including repurchase agreements, will 
be limited to those United States dollar denominated 
instruments which the Board determines present 
minimal credit risks, and which are of high quality as 
determined by any major rating service or, in the 
case of any instrument that is not rated, of 
comparable quality as determined by the Board. 





‘In this regard, Applicant represents, to the extent 
necessary, that Applicant's Board of Directors will 
consider the advisability of temporarily suspending 
payment of dividends, or making a capital gains 
distribution (if and to the extent that realized and 
unrealized capital gains and losses have not been 
reflected in prior dividends) to maintain a $1.00 
price per share if the net asset value per share 
declines to a value below $.997 or rises to a value 
above $1.003, respectively. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11407/October 17, 1980 


In the Matter of 


WEDNESDAY ALPHA CORPORATION 
203 Park Building 
Cleveland, Ohio 44113 


(811-2572) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that Wednesday Alpha 
Corporation (“Applicant”), registered under the 
Investment Company Act of 1940 (“Act”) as a 
closed-end, diversified, management investment 
company, filed an application on August 15, 1980, 
and an amendment thereto on September 30, 1980, 
for an order of the Commission, pursuant to Section 
8(f) of the Act, declaring that Applicant has ceased 
to be an investment company as defined in the Act. 
All interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein, which are 
summarized below. 


Applicant, a corporation organized under the laws of 
the State of Ohio, registered under the Act on May 
19, 1975, and filed a registration statement on Form 
S-4 under the Securities Act of 1933 for the public 
offer and sale of shares of its common stock on May 
28, 1975. Applicant states that this registration 
statement was declared effective on June 3, 1977, 
and that an initial public offering was commenced as 
of that date. 


Applicant further states that on February 20, 1980, a 
special meeting of shareholders of the Applicant was 
held at which a plan of liquidation and dissolution of 
the Applicant was adopted. Applicant states that on 
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March 24, 1980, the Board of Directors of the 
Applicant authorized payment to sharehoiders of a 
liquidating distribution in an amount equal tothe net 
asset value per share of the Applicant. Applicant 
states that the plan of liquidation was implemented 
on April 30, 1980. Applicant further states that it has 
not within the last eighteen months transferred any 
of its assets to a separate trust the beneficiaries of 
which were or are shareholders of Applicant. 
Applicant represents that as of August 1, 1980, all 
the shareholders of the Applicant had surrendered 
their shares for redemption at net asset value, and 
had received a liquidating distribution of $4.23 per 
share. 


Applicant states that it currently has assets in the 
amount of $26,764.79, which has been retained by 
Applicant from amounts otherwise payable as a 
liquidating distribution to its investment adviser, 
The Wednesday Corporation (“Adviser”) for shares 
of Applicant held by the Adviser. Applicant further 
states that this amount of cash has been retained 
pursuant to an agreement between the Adviser and 
the Applicant which provides that the Adviser will 
pay certain expenses of the Applicant including, 
without limitation, professional fees, filing fees and 
other expenses not including, however, interest, 
taxes and extraordinary expenses beyond the 
control of the Adviser. Applicant states that it has 
incurred expenses estimated not to exceed $10,000 
and will be liable for certain other expenses as yet 
unascertainable in connection with its liquidation, 
all of such expenses being subject to 
reimbursement by the Adviser under the above 
agreement. In addition, should the liquidating 
distribution payable to the Adviser be insufficient to 
pay the Applicant’s expenses, the Adviser will be 
liable for any remaining expenses. 


Applicant represents that it is a party plaintiff in The 
Wednesday Alpha Corporation, et al. v. Forrester & 


Kovanda, et al., a law suit filed against the 
Applicant’s former attorney and his law firm and 
Applicant’s accounts. Applicant further represents 
that it is being represented in this lawsuit on a 
contingent fee basis and that it will not be 
responsible for any costs of such lawsuit unless 
there is a judgment in favor of Applicant. Applicant 
also represents that if there is a net recovery in this 
lawsuit, the shareholders of record of Applicant as of 
the date of liquidation will receive their pro-rata 
share directly from Applicant’s counsel, after 
deducting Applicant’s pro-rata share of the costs of 
the lawsuit. Applicant further represents that it has 
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ceased all business activities and does not propose 
to engage in any business activities other than those 
activities necessary for the final winding up of its 
affairs. Finally, Applicant states that it has applied 
for certificates necessary for filing a Certificate of 
Dissolution with the Ohio Secretary of State prior to 
December 31, 1980. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later tha November 12, 1980, at 
5:30 p.m., submit to the Commission in writing, a 
request for a hearing on the application 
accompanied by a statement as to the nature of his 
interest, the reasons for such request and the issues, 
if any, of fact or law proposed to be controverted, or 
he may request that he be notified ifthe Commission 
shall order a hearing thereon. Any such communica- 
tion should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicant at the address stated above. 
Proof of such service (by affidavit or, inthe case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing, 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11408/October 20, 1980 


In the Matter of 


TRINWALL BOND FUND, INC. 
61 Broadway 
New York, New York 10006 


(811-2596) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY 


Trinwall Bond Fund, Inc. (“Applicant”), an open-end, 
diversified, investment company registered under 
the Investment Company Act of 1940 (“Act”), filed 
an application on June 17, 1980, pursuant to Section 
8(f) of the Act and Rule 8f-1 thereunder, for an order 
of the Commission declaring that Applicant has 
ceased to be an investment company as defined in 
the Act. 


On August 8, 1980, a notice (Investment Company 
Act Release No. 11296) was issued of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and 
the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
Applicant has ceased to be an investment company. 
Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the Registration of Trinwall Bond Fund, 
Inc., shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11409/October 22, 1980 


In the Matter of 


THE CYPRUS CORPORATION 

THE RET INCOME FUND INCORPORATED 
GPM REIT MANAGERS, INC. 

GARDNER AND PRESTON MOSS, INC. 
JOHN L. GARDNER 

ROBERT F. BIRCH 

One Winthrop Square 

Boston, Massachusetts 02110 


and 


J. B. FUQUA 

J. B. FUQUA FOUNDATION, INC. 
3800 First National Bank Tower 
Atlanta, Georgia 30383 


(812-4697) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING CERTAIN PROPOSED TRANSACTIONS 
FROM THE PROVISIONS OF SECTION 17(a) OF THE 
ACT AND PURSUANT TO SECTION 17(d) OF THE 
ACT AND RULE 17d-1 THEREUNDER PERMITTING 
CERTAIN PROPOSED TRANSACTIONS 


NOTICE IS HEREBY GIVEN THAT The Cyprus 
Corporation (“Cyprus”), The RET Income Fund 
Incorporated (“RET”), GPM REIT Managers, Inc. (the 
“RET Adviser’), Gardner and Preston Moss, Inc. 
(‘Gardner’), John L. Gardner (“Mr. Gardner’), 
Robert F. Birch (“Mr. Birch’), J. B. Fuqua (“Mr. 
Fuqua”), and J. B. Fuqua Foundation, Inc. (the 
“Foundation”) (collectively, “Applicants”), filed an 
application on June 26, 1980, and amendments 
thereto on September 18, 1980 and October 17, 
1980, for an order: (1) pursuant to Section 17(b) of 
the Investment Company Act of 1940 (“Act”), 
exempting from the provisions of Section 17(a) of 
the Act, in connection with the proposed merger of 
RET with and into Cyprus, the issuance by Cyprus to 
Mr. Fuqua and the Foundation of shares of its 
common stock in exchange for shares of common 
stock of RET owned by each of them, and the 
issuance by Cyprus to Gardner, Mr. Gardner and Mr. 
Birch of shares of its common stock and preferred 
stock in exchange for shares of common stock and 
preferred stock of RET; and (2) pursuant to Section 
17(d) of the Act and Rule 17d-1 thereunder, 
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permitting Gardner to sell, and Mr. Fuqua to 
purchase, 88 percent of the stock of the RET Adviser; 
permitting Mr. Fuqua to contribute to Cyprus at no 
cost to Cyprus, and Cyprus to accept, the assets of 
the RET Adviser; permitting the RET Adviser to serve 
as investment adviser to RET during the period 
between the closing date of the merger and the 
effective date of the merger; and permitting Gardner 
to serve as investment adviser to Cyprus following 
approval of an investment advisory agreement 
between Gardner and Cyprus. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representa- 
tions contained therein, which are summarized 
below. 


APPLICANTS 


According to the application, Cyprus and RET are 
each registered under the Act as closed-end, 
diversified, management companies. Applicants 
represent that, as of September 5, 1980, Cyprus had 
total net assets of approximately $13.8 million, 
beneficially owned by approximately 4,300 
shareholders of record, and RET had total net assets 
of approximately $44.2 million, beneficially owned 
by approximately 6,600 shareholders of record. 
Applicants represent that Cyprus has outstanding 
shares of common stock (“Old Cyprus Common”) 
and $1.70 Cumulative Preference Shares (“Old 
Cyprus Preferred”), and that RET has outstanding 
shares of common stock (“RET Common”) and 
$4.38 Cumulative Preference Shares (“RET 
Preferred”). Applicants state that the RET Adviser is 
the investment adviser of RET and that, as of 
September 5, 1980, the RET Adviser owned of record 
500 shares of RET Common and 100 shares of RET 
Preferred. Applicants represent that the RET Adviser 
is an 88-percent-owned subsidiary of Gardner, 
which is a Massachusetts corporation engaged in 
business as an investment adviser furnishing 
investment advice (together with its subsidiaries) to 
clients, including RET and other investment 
companies, with combined portfolios of 
approximately $1 billion. Applicants also state that 
Gardner is a party to the investment advisory 
agreement between the RET Adviser and RET (the 
“Existing RET Advisory Agreement”) and may be 
deemed to be a co-adviser of RET for purposes of the 
Act. In addition, Applicants represent that Audit 
Investment Research, Inc. (“Audit”) is employed by 
the RET Adviser as a sub-adviser. 
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Applicants state that Mr. Gardner is the chairman of 
the board of RET, the RET Adivser and Gardner, and 
that his principal business is the business of 
Gardner. Applicants represent that, as of September 
5, 1980, Mr. Gardner was the record or beneficial 
owner of 45.5 percent of the outstanding voting 
securities and 26.1 percent of the outstanding 
nonvoting securities of Gardner and the beneficial 
owner of 10,500 shares of RET Common and 150 
shares of RET Preferred. In addition, Applicants 
state that Mr. Birch is president and a director of 
RET; president, treasurer, and a director of the RET 
Adviser; and president and a director of Gardner. 
Applicants represent that, as of September 5, 1980, 
Mr. Birch was the record or beneficial owner of 36.4 
percent of the outstanding voting securities and 24.9 
percent of the outstanding nonvoting securities of 
Gardner and the beneficial owner of 2,000 shares of 
RET Common and 154 shares of RET Preferred. 


Applicants state that Mr. Fuqua is the president and 
chairman of the board of Cyprus and the beneficial 
owner of 605,000 shares, or 37.2 percent, of Old 
Cyprus Common which amounts to 26.5 percent of 
the outstanding voting stock of Cyprus. Of this stock, 
Applicants state that 600,000 shares are owned in 
the name of Fuqua Investment Company (“FIC”), a 
Georgia corporation all of the stock of whichis owned 
by Mr. Fuqua, and 5,000 shares are owned in the 
name of the Foundation. In addition, Applicants 
state that Mr. Fuqua may be deemed to be the 
beneficial owner of 630,600 shares, or 16.6 percent, 
of the outstanding shares of RET Common, which 
amounts to 14.4 percent of the outstanding voting 
stock of RET. Of this stock, Applicants state that 
480,600 shares are owned in Mr. Fuqua’s name and 
150,000 shares are owned by the Foundation. 
Applicants represent that neither Mr. Fuqua, FIC nor 
the Foundation owns Old Cyprus Preferred or RET 
Preferred. 


Applicants represent that the Foundation, a Georgia 
nonprofit corporation, was organized by Mr. Fuqua, 
who is the chief contributor to the Foundation and 
serves as its president and one of its three directors. 
Applicants also represent that the Foundation is a 
charitable organization exempt from federal income 
taxation. Applicants state that the Foundation is the 
record owner of 3.9 percent (150,000 shares) of the 
outstanding shares of RET Common and 0.3 percent 
(5,000 shares) of the outstanding shares of Old 
Cyprus Common. 
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PROPOSED TRANSACTIONS 


The transaction which gives rise to most of the 
matters discussed in the application is the merger of 
RET with and into Cyprus (the “Merger’). Applicants 
represent that the Merger and certain related 
transactions are governed by the “Amended and 
Restated Plan of Recapitalization of The Cyprus 
Corporation and Agreement and Plan of Merger by 
and between The Cyprus Corporation and The RET 
Income Fund Incorporated” dated as of September 
9, 1980 (the “Merger Agreement”). Applicants 
represent that the Merger Agreement will be 
submitted for approval of (1) the holders of a 
majority of the outstanding shares of Old Cyprus 
Common and Old Cyprus Preferred, each voting as a 
separate class, (2) the holders of a majority of each 
class of Cyprus capital stock, other than those 
shares owned by Mr. Fuqua or his affiliates or 
associates, and (3) the holders of two-thirds of the 
outstanding shares of RET Common and RET 
Preferred, each voting as a separate class. 


Applicants state that, subject to the satisfaction of 
certain conditions, the closing of the Merger will take 
place on the next business day following the last to 
adjourn of the shareholders’ meetings of RET and 
Cyprus called for the purpose of approving the 
Merger Agreement, or on such later date as may be 


mutually agreed upon by RET and Cyprus (the 
“Closing Date”), and that the Merger will be consum- 
mated on the tenth business day following the 
Closing Date (the “Effective Date”). 


Applicants state that immediately prior to the 
Merger Cyprus will effect a recapitalization by 
means of a reverse split whereby each three shares 
of Old Cyprus Common will be converted to one $.30 
par value common share (“New Cyprus Common”) 
and that Cyprus will establish a new class of 
preferred stock to be denominated Cyprus $1.80 
Cumulative Preferred Shares (“New Cyprus 
Preferred”). Applicants represent that provisions of 
New Cyprus Preferred are: (a) a cumulative 
preference dividend of $1.80 per share payable 
quarterly; (b) a liquidation preference at the 
Effective Date of approximately $15.40 per share 
(which is calculated by determining the total 
liquidation preference of Old Cyprus Preferred and 
RET Preferred immediately prior to the Merger, and 
dividing that number by the total number of shares 
of New Cyprus Preferred to be issued in the Merger), 
which will increase at the rate of $.35 per share 
annually, commencing November 1, 1981 and each 
November 1 thereafter through November 1, 1991, 
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at which time the liquidation preference will 
increase to the extent required to total $20; (c) the 
right to convert such shares at any time at the then 
current liquidation preference, into up to two shares 
of New Cyprus Common with New Cyprus Common 
valued at its then net asset value so long as Cyprus is 
registered under the Act; and (d) New Cyprus 
Preferred may be called for redemption at an initial 
price of $23 per share, which will decrease by $.25 
per share annually, commencing October 30, 1981 
and each October 31 thereafter through October 31, 
1992, at which time the redemption price will be $20 
per share (all outstanding shares of New Cyprus 
Preferred must be retired on October 31, 1992 ata 
price of $20 per share). Applicants state that one 
share of New Cyprus Preferred will be exchanged for 
each outstanding share of Old Cyprus Preferred. 


Applicants state that in the Merger each share of RET 
Common will be converted into that number of 
shares of New Cyprus Common which will have a net 
asset value equal to the net asset value of a share of 
RET Common as of the close of business on the 
business day immediately preceding the Closing 
Date and that three shares of New Cyprus Preferred 
will be issued in exchange for each share of RET 
Preferred. Applicants state that the Merger 
Agreement provides that upon the consummation of 
the Merger Cyprus, as the surviving corporation (the 
“Surviving Corporation’), will be authorized to 
operate as a non-diversified company as defined in 
the Act. Following the Merger, Applicants represent 
that the Surviving Corporation intends to meet the 
requirements of Subchapter M of the Internal 
Revenue Code of 1954, as amended, and would be 
able to invest up to 25 percent of its assets in the 
stock of each of two companies which are in different 
industries. Thus, Applicants maintain, the Surviving 
Corporation will have investment objectives 
substantially similar to those of Cyprus and RET — 
primarily to obtain current income sufficient to pay 
dividends on outstanding preferred stock and, 
secondarily, to enhance the value of outstanding 
common stock. Applicants represent that to the 
extent consistent with its primary objective, the 
Surviving Corporation will have as its long-term 
objective the acquisition of a significant investment 
interest in one or more companies for the purpose of 
changing from an investment company to an 
operating or holding company, although, in view of 
its primary investment objective, Applicants 
anticipate that the Surviving Corporation will 
continue to conduct a significant investment 
business following such change. 
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Applicants state that, at the time of the closing under 
the Merger, Mr. Fuqua, under the terms of a 
purchase agreement dated as of March 28, 1980, 
will purchase all of the outstanding stock of the RET 
Adviser from its shareholders for an aggregate cash 
purchase price of $500,000 plus accrued 
management fees (the ‘“‘Share Purchase 
Transaction”). Applicants represent it is planned 
that the RET Adviser will continue to serve as 
investment adviser of RET between the Closing Date 
and the Effective Date, and that immediately 
following the Effective Date Mr. Fuqua will contribute 
all of the assets of the RET Adviser, except cash, 
cash-equivalent items and securities, to Cyprus. 
Applicants state that the purchase by Mr. Fuqua of 
the stock of the RET Adviser will result in an 
assignment as defined in the Act and, consequently, 
automatic termination of the Existing RET Advisory 
Agreement. Applicants represent that since it is 
planned that the RET Adviser will continue to act as 
investment adviser to RET between the Closing Date 
and the Effective Date, the shareholders of RET will 
be asked to approve for this period an investment 
advisory agreement (the “New RET Advisory Agree- 
ment’), which will be identical to the Existing RET 
Advisory Agreement except that the RET Adviser will 
not be authorized to enter into a sub-advisory 
agreement with Audit. 


According to the application, Cyprus was internally 
managed from June 15, 1979 to August 24, 1980 
and, accordingly, did not rely principally on a 
separate investment adviser for investment advice 
with respect to its investment policies and decisions. 
Applicants state that since August 25, 1980 Gardner 
has acted as investment adviser to Cyprus, without 
compensation, pursuant to an investment advisory 
agreement dated as of August 25, 1980 (the “GPM 
Advisory Agreement’). Applicants represent thatthe 
GPM Investment Advisory Agreement will be 
submitted to the shareholders of Cyprus for approval 
by a majority of the outstanding voting securities of 
Cyprus and that such approval is a condition to the 
consummation of the Merger. Applicants state that, 
if approved, the GPM Advisory Agreement will 
remain in effect, subject to its termination 
provisions, for two years from and after the date of its 
execution, irrespective of whether the Merger is 
consummated, and thereafter upon requisite annual 
approval as required by the Act. Applicants state that 
under the GPM Advisory Agreement Gardner has 
agreed (1) to manage, subject to the supervision of 
the board of directors of Cyprus, the investment and 
reinvestment of the assets of Cyprus, (2) to furnish 
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Cyprus, at Gardner's own expense, with office space 
and facilities, equipment and personnel for 
managing investments of Cyprus and to provide, if 
desired by Cyprus, members of Gardner's 
organization to serve as officers or agents of Cyprus, 
and (3) to assist in administering the affairs of 
Cyprus, subject to the supervision of the Cyprus 
board of directors by furnishing to Cyprus all 
necessary office facilities, equipment and 
personnel, in order to perform such administrative 
services and arranging, if desired by Cyprus, for 
members of its organization to serve without salary 
from Cyprus as officers or agents of Cyprus to 
perform such services. Applicants state that under 
the GPM Advisory Agreement Gardner assumes and 
shall pay or reimburse Cyprus for the compensation, 
if any, of the officers of Cyprus who are employees of 
Gardner, and the charges and expenses incurred by 
Gardner for Cyprus for such office space. Applicants 
also represent that the GPM Advisory Agreement 
provides that Cyprus will assume and pay all 
expenses other than those specifically required to be 
paid by Gardner. Applicants state that as 
compensation for its services under the GPM 
Advisory Agreement Gardner will be paid by Cyprus 
as follows: (a) for all services during the period 
commencing with the date of the GPM Advisory 
Agreement and terminating upon the date of 
approval of the GPM Advisory Agreement by the 
shareholders of Cyprus, no compensation will be 
paid by Cyprus to Gardner; (b) for all investment 
advisory services rendered after the date of approval 
of the GPM Advisory Agreement by the shareholders 
of Cyprus, Gardner will be paid a fee, payable 
monthly and computed at the rate of .5 percent per 
year of the average of the weekly aggregate net 
assets of Cyprus up to $20,000,000, zero percent 
per year of the average of the weekly aggregate net 
assets in excess of $20,000,000 and up to the 
combined net assets of Cyprus and RET as of the 
Effective Date (as defined in the Merger Agreement) 
(the “Effective Date Assets”) and .25 percent of the 
average of the weekly aggregate net assets in excess 
of the Effective Date Assets; and (c) for all admin- 
istrative services rendered by Gardner (“Covered 
Administrative Services”) after approval of the GPM 
Advisory Agreement by the Cyprus shareholders, 
Gardner will be paid by Cyprus an annual fee of 
$20,000. 


SECTIONS 17(a) AND 17(b) 


Section 17(a) of the Act provides, in part, that it shall 
be unlawful for any affiliated person of a registered 
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investment company, or any affiliated person of 
such person, knowingly to sell any security or other 
property to such registered company, or knowingly 
to purchase from such registered investment 
company, any security. Section 17(b) of the Act 
provides, however, that the Commission upon 
application may exempt a transaction from the 
provisions of Section 17(a) if evidence establishes 
that the terms of the proposed transaction, including 
the consideration to be paid, are reasonable and fair 
and do not involve overreaching on the part of any 
person concerned, and that the proposed 
transaction is consistent with the policy of each 
registered investment company concerned and with 
the general purposes of the Act. Mr. Fuqua is an 
affiliated person of Cyprus and the Foundation is an 
affiliated person of Mr. Fuqua. In _ addition, 
Applicants state that in the Merger Mr. Fuqua and 
the Foundation will be selling shares of RET 
Common to Cyprus in exchange for shares of New 
Cyprus Common. Applicants also state that Messrs. 
Gardner and Birch are affiliated persons of Gardner 
and affiliated persons of an affiliated person of 
Cyprus and that, in the Merger, they will be selling 
shares of RET Common and RET Preferred in 
exchange for shares of New Cyprus Common and 
New Cyprus Preferred, respectively. Accordingly, 
Applicants request an order, pursuant to Section 
17(b) of the Act, exempting from the provisions of 
Section 17(a) of the Act in connection with the 
Merger: (1) the issuance of shares of New Cyprus 
Common in the Merger to Mr. Fuqua and the 
Foundation in exchange for shares of RET Common 
owned by each of them; and (2) the issuance of 
shares of New Cyprus Common and New Cyprus 
Preferred in the Merger to Gardner and Messrs. 
Gardner and Birch in exchange for shares of RET 
Common and RET Preferred owned by each of them. 


In support of this request, Applicants represent that 
Mr. Fuqua, the Foundation, Gardner and Messrs. 
Gardner and Birch will receive New Cyprus Common 
in exchange for the RET Common owned by them in 
precisely the same manner as all other holders of 
RET Common, and that Gardner and Messrs. 
Gardner and Birchwill receive New Cyprus Preferred 
in exchange for the RET Preferred owned by each of 
them in precisely the same manner as all other 
holders of RET Preferred. Applicants maintain that 
the transactions with respect toRET Common will be 
on the basis of the net asset values of New Cyprus 
Common and RET Common and are consistent with 
the policies of Cyprus and RET and with the 
provisions of the Act. Applicants submit the one-for- 
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three reverse split with respect to Old Cyprus 
Common is merely an administrative action 
designed to enhance the market value of New 
Cyprus Common without changing the 
proportionate ownership of New Cyprus Common 
and that the issuance of New Cyprus Common inthe 
Merger in exchange for RET Common will be 
determined solely on the basis of relative net asset 
values of such common stock. Applicants argue 
that, with respect to the issuance of the New Cyprus 
Preferred in exchange for both Old Cyprus Preferred 
and RET Preferred, the boards of directors of Cyprus 
and RET weighed the perceived advantages of the 
Merger to the holders of their respective preferred 
shares against the fact that the consummation of the 
Merger would, in effect, extend the redemption date 
of the preferred shares of each corporation. 
Applicants represent that each board separately 
concluded that the advantages of the Merger to the 
holders of its preferred shares outweigh any 
disadvantages from the extension of redemption 
dates. In addition, Applicants argue that the change 
in diversification limitations and the improved asset 
base resulting from the Merger will better enable the 
Surviving Corporation to achieve the basic 
investment objective of earning the dividends for the 
New Cyprus Preferred and obtaining increases in net 
asset value for the benefit of the New Cyprus 
Common and to pursue an investment and business 
strategy designed to take advantage of the current 
undervaluation of equity securities of operating 
companies. 


SECTION 17(d) AND RULE 17d-1 


Section 17(d) of the Act and Rule 17d-1 thereunder 
provide that it shall be unlawful for an affiliated 
person, or an affiliated person of an affiliated person, 
of a registered investment company, acting as 
principal, to participate in or effect any transaction 
in connection with any joint enterprise or 
arrangement in which any such registered 
investment company, or company controlled by 
such registered investment company, is a 
participant, unless an application concerning such 
arrangement has been granted by the Commission. 
In passing upon such application, the Commission 
will consider whether the participation of such 
registered investment company is on a basis 
different from, or less advantageous than, that of the 
other participants. 


Applicants state that the Share Purchase 
Transaction, the continuation of the RET Adviser as 
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investment adviser to RET between the Closing Date 
and the Effective Date, and the services of Gardner 
under the GPM Advisory Agreement as investment 
adviser to Cyprus following approval of the GPM 
Advisory Agreement (and, if the Merger is consum- 
mated, to the Surviving Corporation following the 
Merger) are transactions which may be deemed to 
constitute joint enterprises or other joint arrange- 
ments. Accordingly, Applicants request an order, 
pursuant to Section 17(d) of the Act and Rule 17d-1 
thereunder: (1) permitting the Share Purchase 
Transaction, (2) permitting Mr. Fuqua to contribute 
to Cyprus and Cyprus to accept the assets of the RET 
Adviser following the Share Purchase Transaction, 
(3) permitting the RET Adviser to serve as 
investment adviser to RET during the period 
between the Closing Date and the Effective Date; and 
(4) permitting Gardner to serve as investment 
adviser to Cyprus following the approval of the GPM 
Advisory Agreement. 


In support of the Share Purchase Transaction, 
Applicants represent that the assets of the RET 
Adviser consist of cash and cash-equivalent items, 
investment records, investment memoranda, 
research material, and computer software programs 
and printouts concerning securities and investment 
matters, but that the cash and cash-equivalent items 
(including securities) will be distributed to the 
shareholders of the RET Adviser prior to the Share 
Purchase Transaction. According to Applicants, Mr. 
Fuqua perceived that the Share Purchase 
Transaction would give Cyprus an_ additional 
element of bargaining power in negotiating an 
agreement with an external investment adviser and 
that, in the event that the Surviving Corporation 
determined to resume internal management, the 
assets of the RET Adviser would benefit 
management at that time. Accordingly, Applicants 
submit that the Share Purchase Transaction is 
consistent with the provisions, policies and 
purposes of the Act and that, to the extent that the 
participation of the Surviving Corporation in the 
Share Purchase Transaction is different from that of 
any other participant, it is at least equally 
advantageous, since the Surviving Corporation will 
benefit from the transactions at no cost to it. 


In support of the New RET Advisory Agreement, 
Applicants state that the directors of Cyprus and RET 
concluded, in approving the Merger Agreement, that 
it was appropriate to provide an adequate amount of 
time between the Closing Date and the Effective Date 
in order tro confirm the relative net asset values of 
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the common stocks of Cyprus and RET and to 
complete other transitional matters required in 
connection with the Merger. Applicants submit tha 
it is necessary for RET to continue to receive 
investment advisory services during this period and, 
consequently, that the New RET Advisory Agreement 
is necessary and in the best interests of RET. In 
addition to providing investment advice during this 
period, Applicants state that the RET Adviser will 
provide substantial services in connection with 
transitional matters involved in the Merger. 
Applicants state that the New RET Advisory 
Agreement is identical to the Existing RET Advisory 
Agreement, except that the RET Adviser will not be 
authorized to enter into a sub-advisory agreement 
with Audit, and accordingly, RET will be receiving 
substantially the same level of investment advisory 
services from substantially the same personnel 
drawing on substantially the same advisory 
resources for the same rate of compensation during 
this period as has been the case in the past. 
Applicants submit that the New RET Advisory 
Agreement is in the best interests of RET, that such 
Agreement is consistent with the provisions, policies 
and purposes of the Act, and that participation of 
RET in the New RET Advisory Agreement is not ona 
basis different from or less advantageous than that 
of any other participant in the transaction. 


In support of the GPM Advisory Agreement, 
Applicants state that the directors of Cyprus 
unanimously approved the GPM Advisory 
Agreement after considering the following factors: 
(1) during the period from August 30, 1979 to 
August 25, 1980 the investment performance of 
Cyprus, on an internally-managed basis, had been 
disappointing; (2) during the same period the overall 
investment performance of RET, under the 
management of the RET Adviser, was significantly 
better than that of Cyprus; and (3) RET and Cyprus 
are extremely similar investment companies since 
each was established with the same _ basic 
investment objectives and policies and the 
subsequent experience of each has been similar. In 
addition, Applicants represent that the board of 
directors of Cyprus has determined that the 
proposed fee under the GPM Advisory Agreement, 
based upon the size of Cyprus’ portfolio, is 
substantially less than the costs which Cyprus would 
incur for investment management and Covered 
Administrative Services on an internally-managed 
basis, and appears to be less than the fee which 
would normally be charged by other external 
investment advisers for rendering similar services. 


Volume 21, No. 4, November 4, 1980 





Further, Applicants state that Cyprus’ directors were 
advised that, if the Merger were consummated, the 
resulting fee under the GPM Advisory Agreement for 
an investment company with approximately 
$55,000,000 in net assets (which, based upon the 
size of the Cyprus and RET portfolios as of August 21, 
1980, approximates the combined net assets of the 
Surviving Corporation upon consummation of the 
Merger) would be less than Cyprus’ board of 
directors anticipated incurring for investment 
management and Covered Administrative Services 
on an_ internally-managed basis. In addition, 
Applicants represent that the amount of the fee 
under the GPM Advisory Agreement appeared to the 
board to be less than the amount which would 
normally be charged by other external investment 
advisers for rendering similar advisory and 
administrative services. In summary, Applicants 
maintain that the costs proposed under the GPM 
Advisory Agreement are more economical to Cyprus 
and that, based upon either the existing net assets of 
Cyprus or the anticipated combined net assets of 
RET and Cyprus upon consummation of the Merger, 
the resulting fee can be expected to be less than the 
amount which Cyprus had been expending when 
internally managed and less than the fees charged 
by other external advisers for providing similar 

, services. Consequently, Applicants submit that the 
GPM Advisory Agreement is in the best interests of 
Cyprus and is consistent with the provisions, policies 
and purposes of the Act, and that participation of 
Cyprus in the GPM Advisory Agreement is not on a 
basis different from or less advantageous than that 
of any other participant in the transaction. 


NOTICE IS FURTHER GIVEN THAT any interested 
person may, not later than November 17, 1980, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied by 
a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of fact 
or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicants at the addresses stated above. 
Proof of such service (by affidavit or, inthe case of an 
attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
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the Commission thereafter orders a hearing upon 
request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11410/October 23, 1980 


In the Matter of 


NEW HAVEN CORPORATION 
54 Meadow Street 
New Haven, Connecticut 06506 


(811-2867) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DECLARING 
THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY 


On September 9, 1980, a notice was issued 
(Investment Company Act Release No. 11338) 
stating that New Haven Corporation (“Applicant”), 
registered under the Investment Company Act of 
1940 (“Act”) as a non-diversified, closed-end, 
management investment company, filed an 
application on August 18, 1980, pursuant to Section 
8(f) of the Act, for an order of the Commission 
declaring that the Applicant has ceased to be an 
investment company as that term is defined in the 
Act. The notice gave interested persons an 
opportunity to request a hearing, and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 


the Applicant has ceased to be an investment 
company. Accordingly, 
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IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration of New Haven Corporation 
under the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 9206/October 21, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
DIAGNOSTIC DATA INC. (United States District 
Court for the District of Columbia Civil Action No. 80- 
2093) 


The Securities and Exchange Commission 
announced the filing of a civil injunctive complaint in 
the United States District Court for the District of 
Columbia on October 21, 1980 against Diagnostic 
Data Inc. (“DDI”) alleging violations of Section 14(a) 
of the Securities Exchange Act of 1934 (“Exchange 
Act”) and Rule 14(a)-9 thereunder in connection 
with the solicitation of proxies by DDI’s Board of 
Directors for the election of directors at the 
Company's 1980 Annual Meeting, previously 
scheduled for October 3, 1980. DDI, without 
admitting or denying the allegations, simultaneously 
consented to the entry of a Final Judgment of 
Permanent Injunction restraining and enjoining DDI 
from further violations of the proxy rules. 


DDI, a Delaware corporation with offices in Mountain 
View, California, is a pharmaceutical research 
company currently attempting to obtain Food and 
Drug Administration approval for its principal 
product, Ontosein, an anti-inflammatory drug to be 
used in the treatment of arthritis in humans. 


The Commission’s Complaint alleges that DDI, in 
connection with the solicitation of proxies by its 
Board of Directors, made certain materially false 
and misleading statements regarding an agreement 
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it had entered into to license Ontosein in the United 
States. In August 1980, DDI entered into an 
agreement-in-principle with Bristol-Myers Company 
(“Bristol”) which gave Bristol an option until 
September 30, 1980 to determine whether to enter 
into a sales licensing agreement with DDI. The 
aggreement-in-principle was preliminary in nature 
and, in effect, a non-bidding expression of intent by 
both parties. The agreement-in-principle was 
entered into at a time when DDI’s Board of Directors 
was involved in a proxy contest with a group of 
dissident shareholders who were critical of 
management and of the company’s efforts to obtain 
a U.S. license for Ontosein, and were proposing an 
alternative slate of directors. 


The Commission’s Complaint alleged that, following 
the signing of the agreement-in-principle with 
Bristol, DDI made false and misleading statements 
to shareholders regarding the terms of the 
agreement. Specifically, in a letter to shareholders 
dated August 29, 1980, DDI stated that the value of 
the agreement-in-principle was worth $5 million 
over the next two years when in fact it contained 
provisions totaling only $2.5 million, $1.8 million of 
which was contingent upon FDA approval. The letter 
further stated that the agreement-in-principle 
provided for a 10% royalty to DDI in any sales license, 
the exclusive purchase of all Ontosein from DDI and 
specified minimum purchase quantities, when in 
fact the agreement-in-principle did not contain any 
of these provisions. Certain of these false and 
misleading statements were orally repeated by the 
DDI’s former President in connection with the 
solicitation of proxies. 


In addition to the entry of the Final Judgment of 
Permanent Injunction against DDI, the Court 
ordered DDI to comply with certain undertakings. 
DD! adjourned its Annual Meeting of Shareholders 
on October 3, 1980, and agreed to treat as if null and 
void any proxies solicited on behalf of the Board of 
Directors and tendered before the date of the Court’s 
order. DDI agreed not to convene its Annual Meeting 
or any other meeting or vote of shareholders, agreed 
to reimburse the dissidents for all expenses of such 
resolicitation up to $50,000, and to notify its 
shareholders of the Commission’s action and the 
facts underlying it. DDI also undertook to adopt, 
implement and maintain procedures designed to 
assure compliance with the Commission’s proxy 
rules. 
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Litigation Release No. 9207/October 21, 1980 


SEC. v. NATIONAL CHARTER MANAGEMENT AND 
FINANCIAL SERVICES, INC., ET AL. (C.D. of Calif., 
Civil Action No. 80 04244 AAH(Px)) 


The Los Angeles Regional! Office announced that on 
October 14, 1980, the Honorable A. Andrew Hauk, 
United States District Judge in Los Angeles, granted 
the Commission’s Motion for a Preliminary 
Injunction and entered an Order preliminarily 
enjoining the following defendants from committing 
further violations of the registration and anti-fraud 
provisions of the federal securities laws: 


National Charter Mangement and Financial 
Services, Inc. of Claremont, California 

General Arizona Clearinghouse Corporation of 
Maricopa County, Arizona 

American Security Bank and Trust Company (West 
Indies) Limited of Anguilla, West Indies 

General Finance Corporation of Denver, Colorado 

Jack Walker Wright, aka Robert Morgan of 
Claremont, California 

J. Wayne Haws of Huntington Beach, California 

William Vaughn Ellsworth of Maricopa County, 
Arizona 

Barry Eaton of Anaheim, California 

Arvey Drown of Berthoud, Colorado 


The Court further ordered the appointment of 
Richard H. Dinel as receiver over defendants 
National Charter Management and Financial 
Services, Inc. of Claremont, California; General 
Arizona Clearinghouse Corporation of Maricopa 
County Arizona; American Security Bank and Trust 
Company (West Indies) Limited of Anguilla, West 
Indies; and General Finance Corporation of Denver, 
Colorado. 


The Court further extended the Temporary 
Restraining Order which it had entered September 
24, 1980, as to two defendants, William Louis Teske 
and Iris G. Eaton. 


The Court’s order further prohibits the defendants 
from dissipating assets emanating from their 
conduct of the alleged fraudulent scheme and from 
destroying and concealing any of the books and 
records involved in the matter. 


The defendants have been charged with the 


fraudulent offer and sale of unregistered securities, 
which have sometimes been referred to as contracts 
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for the “lease” of money, to over 1000 investors in 
several states. 


The Commission’s action resulted from an 
investigation conducted by the Commission 
together with the Arizona Corporation Commission, 
which itself has previously filed a civil injunctive 
action in the Superior Court for the State of Arizona 
against defendants General Arizona, Teske, and 
Ellsworth. 


For further information see Litigation Release No. 
9196. 





Litigation Release No. 9208/October 21, 1980 


SEC v. WACO FINANCIAL, INC. AND J. JEROME 
PREVATTE (W.D. Mich. Civil No. K80-670CA4) 


William D. Goldsberry, Admininstrator of the 
Chicago Regional Office announced that on October 
9, 1980, the Honorable Benjamin F. Gibson, United 
States District Judge for the Western District of 
Michigan, signed an Order of Preliminary Injunction 
by Consent against WACO Financial, Inc. (WACO), a 
registered broker-dealer located in Kalamazoo, 
Michigan, and J. Jerome Prevatte (Prevatte), 
WACO’s President, Treasurer and majority 
shareholder. The Defendants were preliminarily 
enjoined from violating Sections 15(c) and 17(a) of 
the Securities Exchange Act of 1934 and Rules 
15c3-1, 15c3-3, 17a-3, 17a-4 and 17a-5 
promulgated thereunder. 


The Complaint, filed on September 26, 1980, alleges 
that WACO, aided and abetted by Prevatte, from inor 
about August 31, 1980 to the date of the complaint, 
had not maintained the required minimum net 
capital as computed in accordance with Rule 15c3- 
1; and while carrying customers’ free credit 
balances, failed or neglected to maintain in a 
Reserve Bank Account or Accounts, cash or 
qualified securities in the amount computed 
pursuant to the formula prescribed by Rule 15c3- 
3(e). The Complaint further alleges that WACO, 
aided and abetted by Prevatte, from July 15, 1980 to 
the date of the Complaint had not made, kept current 
or preserved those books and records relating to 
WACO’s business required by Rules 17a-3 and 17a- 
4. In addition, the Complaint alleges that WACO, 
aided and abetted by Prevatte, did not file with the 
Commission a report of its financial condition forthe 
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year ending June 30, 1980, as required by Rule 17a- 
5. The Complaint also seeks permanent injunctive 
relief against WACO and Prevatte. 





Litigation Release No. 9209/October 21, 1980 


SEC v. TEXAS INTERNATIONAL COMPANY 
(U.S.D.C., N.D. ILL., CIVIL ACTION NO. 78-C-847) 


William D. Goldsberry, Admininstrator of the 
Chicago Regional Office of the Securities and 
Exchange Commission, announced that, on 
September 30, 1980, the Honorable Prentice H. 
Marshall entered an order granting in part and 
denying in part the Commission’s motion for 
summary judgment and granting in part and 
denying in part the defendant Texas International 
Company's (Tl) motion for summary judgment. 


In December of 1977, Tl made an offer to purchase 
the claims in bankruptcy of a group of creditors 
designed “the Dietrich class,” who had received 
their claims as the result of a settlement of litigation 
against King Resources Company (KRC). This 
litigation alleged that KRC had violated the anti-fraud 
provisions of the federal securities laws in the sale of 
KRC stock and debentures. All members of the 
Dietrich class were either stockholders or 
debentureholders of KRC. In satisfaction of these 
claims, the Dietrich class members agreed to take 
stock of two newly created classes of stock of KRC, 
since renamed Phoenix Resources Company. This 
new stock, designated new Class A and new Class B 
was to be issued sometime in early 1978. The 
outstanding securities of KRC held by the Dietrich 
class members were registered with the 
Commission under the Securities Exchange Act of 
1934. 


At the time of its offer to the Dietrich class members, 
Tl already had obtained claims exchangeable for 
approximately 40% of the new stock to be issued. In 
his option, Judge Marshall ruled that since the 
claims held by the Dietrich class members had for 
their original basis the ownership of KRC securities, 
which were registered with the Commission, 
coupled with the facts that the new class A and B 
stock would be registered with the Commission after 
its issuance and that TI would own over 5% of the 
total claims after its solicitation, Tl’s solicitation was 
a tender offer which was required to have been filed 
under the Williams Act. In granting the 
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Commission’s motion, the Court denied TI’s motion 
for summary judgment that its solicitation was nota 
Williams Act offer. 


The Court granted Tl’s motions for summary 
judgment on all but one of the Commission’s fraud 
counts. The fraud counts were based upon Sections 
10b and 14e of the Exchange Act and Rule 10b-5. 
Likewise, the Commission’s motions for summary 
judgment were denied on all but one of the fraud 
counts. The Court denied both the Commission’s 
and Tl’s motion for summary judgment on the 
question of scienter. The Court denied the 
Commission’s motion for a preliminary and 
permanent injunction and the prayer for an order of 
rescission. A status hearing will be held on 
November 14, 1980. 





Litigation Release No. 9210/October 21, 1980 
U.S. v. JOHN B. MUMFORD, No. 79-5087; 


U.S. v. CORTES W. RANDELL, No. 79-5088 (4th Cir. 
Ct. of Appeals, October 2, 1980) 


Justin W. Williams, U.S. Attorney for the Eastern 
District of Virginia and Paul F. Leonard, 
Administrator of The Washington Regional Office of 
the Securities and Exchange Commission 
announced that on October 2, 1980, the United 
States Court of Appeals for the Fourth Circuit 
affirmed the convictions of Cortes W. Randell of 
McLean, Virginia and John B. Mumford of Fairfax, 
Virginia on 17 federal felony counts, namely, 5 
counts of securities fraud, 7 of mail fraud, 4 of 
interstate transportation of monies obtained by 
fraud, and 1 of making a false statement to the 
Veterans Admininstration. The defendants were 
convicted on January 17, 1979 after a 6 day jurytrial 
in the Federal District Court for the Eastern District of 
Virginia, Alexandria Division. The convictions were 
based on the activities of Randell and Mumford as 
officers, directors, and controlling persons in 
National Commercial Credit Corporation and 
Federal Mortgage Acceptance Corporation. 


On December 30, 1977, Randell was enjoined by 
consent from future violations of antifraud and 
registration provisions of the federal securities laws 
in connection with his association with National 


Commercial Credit Corporation and Federal 
Mortgage Acceptance Corporation. In the same 
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case, the District Court dismissed the Commission's 
complaint against Mumford. (SEC v. Randell, et al. 
E.D. Va., Civil Action No. 77-872-A). The dismissal 
was affirmed by the Fourth Circuit on February 22, 
1980. (SEC v. Mumford, No. 78-1386.) 





Litigation Release No. 9211/October 20, 1980 


UNITED STATES OF AMERICA EX REL. SECURITIES 
AND EXCHANGE COMMISSION v. GERALD 
GREENSPAN 80 Crim. Misc. #1 (Page 35) (EW) 
(S.D.N.Y.) 


Stephen L. Hammerman, Admininstrator of the New 
York Regional Office, announced that an October 14, 
1980 the Hon. Edward Weinfeld of the United States 
District Court for the Southern District of New York, 
sentenced Gerald Greenspan of Brooklyn, New York, 
to a two-year prison term, following his conviction for 
criminal contempt of three prior orders of 
permanent injunction issued against him by the 
federal court in the Southern District of New York. 


‘Greenspan was found guilty on August 28, 1980, 
following a six day jury trial, for disobeying three 
prior injunctions which enjoined him from violating 
the anti-fraud provisions of the federal securities 
laws and also placed certain restrictions on his 
securities trading activities. The injunctions were 
issued on November 10, 1960, in SEC v. Gerald 
Greenspan, (60 Civil 4170); July 8, 1975, in SEC v. 
Gerald Greenspan a/k/a Jay Greene (75 Civil 2826); 
and February 22, 1980 in SEC v. Gerald Greenspan 
a/k/a Jay Greene (75 Civil 2826). 


Greenspan violated the orders by engaging in a 
scheme, between November 27, 1979 and May 31, 
1980, which involved the purchase of the securities 
of Hiller Aviation Inc. and other securities at 11 
brokerage firms, for a total price of $140,890.85, 
without intending to pay for such securities; and, in 
fact, he failed to pay for over $110,000 of the total 
purchase price. In furtherance of his fraudulent 
scheme Greenspan also issued checks to brokerage 
firms which were drawn on accounts with 
insufficient funds or were otherwise returned 
unpaid, in the amount of $62,927.69. Finally, 
Greenspan failed to comply with three specific 
directives of the 1980 Injunction. 
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For further information see LR-1820, 1832, 6954, 
7008, 8622, 8672, 8986, 9018, 9142, 9198. 





Litigation Release No. 9212/October 21, 1980 


SECURITIES AND EXCHANGE COMMISSION v. THE 
CITIZENS AND SOUTHERN NATIONAL BANK 
(United States District Court for the Northern District 
of Georgia, Atlanta Division) Civil Action No. 80- 
1821A 


The Division of Enforcement and the Atlanta 
Regional Office of the Securities and Exchange 
Commission announced the filing of a complaint in 
the United States District Court for the Northern 
District of George against the Citizens and Southern 
National Bank (“C & S”), a national bank located in 
Atlanta, Georgia. 


The Commission’s Complaint alleges that C&S 
violated provisions of the Securities Exchange Act of 
1934 by failing to make accurate and complete 
disclosure of certain material matters. C&S failed to 
disclose a course of conduct whereby it acquired 
indirect control over certain banks in Georgia, the so- 
called correspondent associate banks. C&S, which 
was prohibited from acquiring those banks outright 
by Georgia banking law, had certain of its directors, 
officers, employees, and other persons friendly to 
C&S purchase large amounts of the stock of those 
banks. Many of those stock purchases were financed 
by loans from C&S or the correspondent associate 
banks which featured preferential interest rates, and 
which did not require periodic reductions in 
principal. The Commission’s Complaint alleges 
further that in 1975, C&S acquired six Atlanta-area 
correspondent associate banks on terms which were 
negotiated by C&S officers who themselves, or 
whose superiors and colleagues, were shareholders 
of the acquired banks. Those acquisitions resulted 
in large profits for the shareholders of the acquired 
banks, including the C&S officers, directors, and 
friends who were shareholders. 


In addition the Commission alleges that C&S 
overstated its earning for 1976 in that it failed to 
make a sufficient provision for anticipated loan 
losses. The reserve provision, which must be 
charged to current earnings, was inadequate to 
cover losses which C&S, based on facts in its 
possession at the time, had reason to anticipate 
would occur. Moreover, the Commission alleges that 
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C&S did not explain adequately the significance of a 
decrease in its reserve for loan losses between 1975 
and 1976, and that C&S, in 1976 and 1977, failed to 
disclose that it valued much of its real estate 
collateral and property acquired through foreclosure 
on the basis of projected future values which were 
substantially higher than the values which C&S 
could have received for those properties in the then- 
current market. 


The Commission also alleges that C&S failed to 
make adequate disclosure relating to its handling as 
investment advisor of certain transactions of 
Citizens and Southern Realty Investors, now 
Southmark Properties, and the resultant claims 
raised against C&S by Citizens and Southern Realty 
Investors. 


The Commission also announced that pursuant to 
the consent of C&S, in which it neither admitted nor 
denied the allegations of the Complaint, the Court 
entered a Judgment of Permanent Injunction 
against C&S, enjoining it from further violations of 
Rule 10b-5(2) under the Securities Exchange Act of 
1934 which prohibits the making of any untrue 
statement of a material fact or any omission to state 
a material fact. 


In addition to the entry of the Judgment of 
Permanent Injunction mentioned above, certain 
other equitable relief was ordered by the Court, upon 
an undertaking by C&S, relating to procedures 
governing approval of future acquisitions of 
correspondent associate banks and to procedures 
for review of certain transactions between C&S and 
its officers, directors and employees. C&S also 
agreed to disclose the material circumstances 
surrounding the development of the relationship 
with the correspondent associate banks, and the 
circumstances surrounding C&S’s acquisition of six 
Atlanta-area correspondent associate banks in 
1975. 





Litigation Release No. 9213/October 22, 1980 


UNITED STATES v. RUSSELL E. PHILLIPS ET. AL. 
(Western District of Missouri) 


William D. Goldsberry, Admininstrator of the 
Chicago Regional Office and Ronald S. Reed, Jr., 
United States Attorney for the Western District of 
Missouri announced that on August 25, 1980, after 
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an eleven month trial, Russell E. Phillips, Quentin 
Darence Cloninger, Carl L. Bledsoe, Jr., Thomas B. 
Moffitt and Ronald J. Stafford were found guilty of 
securities fraud, racketeering and conspiracy by a 
jury in the United States District Court for the 
Western District of Missouri. The convictions 
resulted from the activities of the defendants in 
offering and selling the securities of farm 
cooperatives in Missouri, Oklahoma and Arkansas. 
On October 8, 1990 the Honorable Warren K. Urbom, 
Chief Judge of the United States District Court forthe 
District of Nebraska, who was the trial judge sitting in 
Kansas City, Missouri, sentenced Phillips, Bledsoe, 
Moffitt and Stafford. The sentencing of Quentin 
Darence Cloninger was continued. 


Russell E. Phillips of Springfield, Missouri, was found 
guilty of one count of conspiracy to commit 
rackerteering offenses, one count of racketeering 
under 18 U.S.C. 1962(c), two counts of securities 
fraud in the offer and sale of the securities of 
Progressive Farmers Association, and two counts of 
securities fraud involving Progressive Investors, Inc. 
Phillips was sentenced to 15 years imprisonment, a 
$20,000 fine, and 5 years probation following his 
release. All remaining counts of the indictment 
against Phillips had been severed before trial. 


Carl L. Bledsoe, Jr. of Memphis, Tennessee, was 
found guilty of one count of conspiracy to commit 
racketeering offenses, one count of racketeering 


under 18 U.S.C. 1962(c), and two counts of 
securities fraud in the offer and sale of the securities 
of Progressive Farmers Association. Bledsoe was 
sentenced to 10 years imprisonment, a $15,000 
fine, and 5 years probation following his release. All 
remaining counts of the indictment against Bledsoe 
had been severed before trial. 


Thomas B. Moffitt of California, Missouri was 
convicted of one count of conspiracy to commit 
racketeering offenses and one count of racketeering 
under title 18 U.S.C. 1962(c). Moffitt was sentenced 
to 5 years imprisonment, a $5,000 fine and 5 years 
probation following his release. All remaining counts 
of the indictment against Moffitt were severed before 
trial. 


Ronald J. Stafford of El Dorado, Arkansas was 
convicted of one count of conspiracy to commit 
racketeering offenses and one count of racketeering 
under 18 U.S.C. 1962(c). Stafford was sentenced to 
5 years imprisonment, a $5,000 fine and 5 years 
probation following his release. All remaining counts 
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of the indictment against Stafford were severed 
before trial. 


Phillips, Cloninger, Bledsoe, Moffitt and Stafford 
were indicted on October 27, 1978 along with 17 
persons. The disposition of the other defendants is 
as follows: 


Paul D. Canaday of Springfield, Missouri pled guilty 
in October, 1979 to one count of racketeering under 
18 U.S.C. 1962(c) and was sentenced on August 29, 
1980 to four years imprisonment with all but 6 
months suspended, four years probation and a 
$15,000 fine. All remaining counts were dismissed. 


Ronald M. Elia of El Dorado, Arkansas pled guilty to 
one count of racketeering under 18 U.S.C. 1962(c) 
and was sentenced on November 26, 1979 to5 years 
probation and a $10,000 fine. All remaining counts 
were dismissed. 


Donald Owen Beaver of North Miami, Oklahoma pled 
guilty in October, 1979 to one count of securities 
fraud and was sentenced on August 29, 1980 to 3 
years probation and a $5,000 fine. All remaining 
counts were dismissed. 


Quentin Leroy Cloninger of Bossier, Louisiana, pled 
guilty to a one count securities fraud misdemeanor 
information and on August 29, 1980 was fined 
$2,500. All remaining counts were dismissed. 


Charles Hoose of Springfield, Missouri pled guilty to 
a one count securities fraud - misdemeanor 
information and on October 19, 1979 was fined 
$5,000. All remaining counts were dismissed. 


Robert Moore of Tampa, Florida pled guilty to one 
count of securities fraud and on November 28, 1979 
was sentenced to 18 months imprisonment with all 
but 60 days suspended, 3 years probation and a 
$7,500 fine. All remaining counts were dismissed. 


Dennis Moore of Phoenix, Arizona pled guilty toaone 
count securities fraud misdemeanor information 
and on October 29, 1979 was fined $5,000. All 
remaining counts were dismissed. 


Warren H. Moore of Springfield, Missouri pled guilty 
to a one count securities fraud misdemeanor 
information and on November 2, 1979 was fined 
$2,500. All remaining counts were dismissed. 


James H. Morrison of Memphis, Tennessee pled 
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guilty to one count of securities fraud and on August 
29, 1980 was sentenced to 3 years imprisonment, 
execution of sentence suspended, two years 
probation and a $7,500 fine. All remaining counts 
were dismissed. 


Charles F. Thrower of Cape Girardeau, Missouri pled 
guilty to a one count securities fraud misdemeanor 
information and on November 5, 1979 was fined 
$7,500. All remaining counts were dismissed. 


Thomas H. Thrower of Cape Girardeau, Missouri 
pled guilty to a one count securities fraud 
misdemeanor information and on November 5, 
1979 was fined $5,000. 


Truman W. “Bay” Harmon of Springfield, Missouri 
pled guilty to one count of securities fraud and was 
placed on 5 years probation and fined $10,000. 


All charges against Gerald B. Nance and William F. 
Suedekum were dismissed. 


All charges against John Weston Chase and Nancy L. 
Haney were dismissed. Chase and Haney testified as 
government witnesses. 


In the seventh month ofthe trial Donald E. Burks was 
severed by order of the Court. All charges remain 
pending against Burks. (For further information see 
Litigation Release #7932.) 





Litigation Release No. 9214/October 22, 1980 


SEC v. JEROLD ZUKOR, ET AT. (Civil Action No. 80- 
4663-AWT(GX) (C.D. Cal.)) 


The Los Angeles Regional Office announced that on 
October 22, 1980, a Complaint was filed in the U.S. 
District Court for the Central District of California 
against Jerold Zukor, Arnold Poliskin, Murry Zukor, 
H. George Pollack, Ralph R. Frank, James M. Morse, 
Arthur Levine, Saul Ring, Jerome E. Rosen, Angela 
Deane, Ernest Braunstein, William P. Malpezzi, 
Steven Edmondson, Trio Enterprises, Inc., and Pure- 
Flow, Inc. 


The Complaint charges that Jerold Zukor, Poliskin, 
Murry Zukor, Pollack and Trio violated the 
registration and anti-fraud provisions of the federal 
securities laws while engaged in a scheme to 
resurrect Westamerica Automotive Corporation, a 
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public shell coporation, by acquiring control of that 
company, infusing into the shell some of the assets 
and operations of Trio, and then causing activity to 
be generated in the over-the-counter market in 
Westamerica stock using false and misleading 
information and manipulative transactions and, 
after attaining increased market activity thereby, 
beginning to sell shares of Westamerica held in 
nominee accounts. The Complaint alleges that in 
connection therewith, Malpezzi, Edmondson, 
Braunstein, Morse, Levine and Pure-Flow violated 
the anti-fraud provisions, and Frank, Ring, Rosen 
and Deane violated the registration provisions. 


Simultaneously with the filing of the Commission’s 
Complaint, Jerold Zukor, Murray Zukor, Trio, 
Malpezzi, Edmondson, Morse, Ring, Rosen and 
Frank each consented, without admitting or denying 
any of the allegations of the Complaint, to the entry of 
final judgments of permanent injunction. Further, as 
a part of his consent to the entry of injunctions, 
Frank, an attorney, agreed not to practice before the 
Commission for a period of two years. 





Litigation Release No. 9215/October 22, 1980 


SECURITIES AND EXCHANGE COMMISSION v. GBC 
CLOSED CIRCUIT TV CORPORATION 


United States District Court for the District of 
Columbia Civil Action No. 80-2710. 


The Commission announced today that it filed a civil 
injunctive action in the United States District Court 
for the District of Columbia against GBC Closed 
Circuit TV Corporation (“GBC”) with offices at 315 
Hudson Street, New York, New York 10013. The 
Commission’s Complaint alleges violations of the 
reporting provisions of federal securities laws and 
seeks a Judgment of Permanent Injunction and 
Other Relief. 


The Complaint alleges that GBC, as part of a 
continuing course of violative conduct, has failed to 
file its Annual Report on Form 10-K for its fiscal year 
ended May 31, 1980, and its Quarterly Report on 
Form 10-Q for its fiscal quarter ended August 31, 


1980 required to have been filed with the 
Commission by August 29, and October 15, 1980, 
respectively. The Complaint requests that the Court 
order GBC to file forthwith, with the Commission, its 
delinquent reports on Forms 10-K and 10-Q. In 
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addition, the Commission requests that the Court 
enjoin GBC from further violations of the reporting 
provisions of the Federal securities laws. 





Litigation Release No. 9216/October 22, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
STARRETT HOUSING CORPORATION (United 
Stated District Court for the District of Columbia, 
Civil Action No. 80-2269) 


The Commission announced today that on October 
21, 1980, the United States District Court for the 
District of Columbia entered a Final Judgment of 
Permanent Injunction against Starrett Housing 
Corporation (“Starrett”) of New York, New York 
restraining and enjoining Starrett from failing to file 
timely periodic reports and ordering it to comply with 
certain undertakings. The Commission’s complaint 
was filed on September 5, 1980. Starrett, consenting 
to the entry of the Court’s judgment, admitted that it 
had failed to timely file its 1979 Annual Reports and 
two subsequent Quarterly Reports. Such Reports 
were filed by Starrett on September 15, 1980. 





Litigation Release no. 9217/October 23, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
JAMES W. HARRIS, STEPHEN J. KLEMEN, JR. AND 
JEFFREY SILVERMAN, 80 Civil 5992, S.D. N.Y. 
October 22, 1980 


The Securities and Exchange Commission 
announced the filing of a complaint on October 22, 
1980 in the United States District court for the 
Southern District of New York seeking injunctive 
relief against James W. Harris (“Harris”), Stephen J. 
Klemen, Jr. (‘Klemen’) and Jeffrey Silverman 
(“Silverman”). The complaint alleges that the 
defendants violated the antifraud provisions of the 
Securities Act of 1933 and the Securities Exchange 
Act of 1934 in connection with the formation and 
operation of Sheridan Associates (“Sheridan”), a 
partnership headquartered in New York City, which 
dealt in government securities. 


According to the Commission’s complaint, the 
defendants and an unnamed partner formed 
Sheridan during late 1978 to trade in US. 
government and U.S. government guaranteed 
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securities. The defendants induced individuals, 
institutions and securities dealers to trade with 
sheridan by, among other things, distribution a 
certified financial statement which showed equity of 
approximately $4.5 million as of December 15, 
1978. In fact, that equity was withdrawn on 
December 19, 1978, and only approximately $2 
million was later contribution by the partners. 


The complaint further alleges that Klemen and 
Silverman caused Sheridan to make certain 
payments in the form of loans to Klemen. Those 
payments exceeded $7.6 million, and repayments 
decreased the total to $3.4 million which is still 
outstanding. Those funds were taken from margin 
deposits by those who traded with Sheridan. 


In addition, the complaint alleges that Harris traded 
in certain nominee accounts with Sheridan although 
he did not have sufficient assets to purchase those 
securities. Sheridan financed those purchases from 
the margin deposited by others. Harris’ accounts lost 
approximately $2 million before he left Sheridan, 
and he has not paid Sheridan for his trading losses. 


The assets of Sheridan and the defendants are under 
the supervision of the bankruptcy courts. 


Simultaneously with the filing of the complaint the 
defendants consented to the entry of a final 
judgment of permanent injunction without 
admitting or denying the allegations contained inthe 
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complaint. They also undertook for one year not to 
engage in the business of trading U.S. government or 
U.S. government guaranteed securities. Harris also 
undertook not to apply for association with a broker 
or dealer registered with the Commission for one 
year. 





Litigation Release No. 9218/October 23, 1980 


SEC v. JEROME A. BERNSTEIN AND LAWRENCE 
BERNSTEIN (USDC, COLORADO, 80-CR-255) 


Joseph Dolan, United States Attorney for the District 
of Colorado and Robert H. Davenport, 
Admininstrator of the Denver Regional Office of the 
United States Securities and Exchange Commission, 
announced the return of a four count indictment on 
September 17, 1980 by a Federal Grand Jury in 
Denver, Colorado against Jerome A. Bernstein and 
Lawrence Bernstein of Aurora, Colorado. The 
Bernsteins were charged with two counts of 
securities fraud and one count each of mail and wire 
fraud, involving, among other things, the offer and 
sale of Republic Oil and Mining Company and 
Continental Concepts common stock. 


For further information, see Litigation Release No. 
8767. 
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